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Tax Savings for Exporters 
and Importers 





Number 5 


By L. O. BERGH * 


FIELD of tax savings, that until recently was 
A entirely overlooked and as yet is little known, 

lies in State Franchise Taxes on corporations 
engaged in exporting and/or importing. Many of 
the Franchise Taxes assessed on such corporations 
either are improper or can be elimi- 


attacked and the taxes declared invalid. But these 
decisions apparently did not lead to a realization of 
the implications of the state tax immunity clause 
as it might relate to a corporation carrying on an 
exporting or importing business and assessed for a 

State Corporate Tax. So, the ques- 





nated by simple and entirely justi- 
fiable readjustments in the corporate 
structure. The wise statesmen who 
drafted our Constitution provided 
that exports should be immune 
from both Federal and state taxa- 
tion, and that imports although 
left subject to Federal taxation, 
should be immune from state taxa- 
tion, 


The provisions of the Constitu- 
tion embodying these provisions 
are the following: 


“No tax or duty shall be laid on arti- 
cles exported from any state.” (Article 
|, Section 9, Clause 5. [This applies to 
Congress. ]) 

“No state shall, without the consent 
of the Congress lay any imposts or du- 
ties on imports or exports.” (Article I, 
Section 10, Clause 2.) 





The extent of the immunity thus 
provided for exports and imports 
against state taxation was not envis- 
aged by our tax experts. True there 
was no specific legislation to directly provoke this mat- 
ter. The states, with one notable exception, did not 
attempt to tax exporters or importers as such and this 
exception led to the famous case of Brown v. Mary- 
land, 12 Wheat. 419, discussed later on in this article. 
There were also, of course, numerous instances of 
state tax legislation directed against interstate com- 
merce, where the constitutionality of the taxes was 


* Attorney at Law, New York City. 
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tion whether the prohibition against 
state taxes on imports or exports 
included only direct taxes on the 
bringing in or the sending out of 
goods, or whether it also included 
taxes based on the related business, 
remained for many decades in the 
realm of undiscovered ideas. 

Finally the point was raised by 
the Anglo-Chilean Nitrate Sales 
Corporation with reference to the 
tax imposed upon it by the state of 
Alabama, and the case was decided 
by the United States Supreme Court 
in February, 1933. 

The Anglo-Chilean Nitrate Sales 
Corporation was a New York cor- 
poration, and its only business in 
Alabama consisted of the import- 
ing, storing and reselling of nitrates 
in the original packages. The Ala- 
bama statute was assessed on the 
company for doing business within 
the state. The corporation, in op- 
posing the tax, relied on the con- 
stitutional provision to which we have referred, 
(Article I, Section 10, Clause 2), and also on the 
additional provision that: 





“The Congress shall have the power to regulate com- 
merce with foreign nations and among the several states.” 
(Article I, Section 8.) 

The Supreme Court based its decision largely on 
the old case of Brown v. Maryland, in which the opin- 
ion was rendered by Chief Justice Marshall in 1827. 
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In that case the state of Maryland had passed a law 
imposing a license fee on importers selling imported 
goods in the original packages. The constitution- 
ality of the law was attacked on the ground that it 
violated Article I, Section 10, Clause 2. In holding 
that the law was unconstitutional, Chief Justice 
Marshall, at page 444 of the opinion, stated: 


All must perceive that a tax on the sale of an article, im- 
ported only for sale, is a tax on the article itself. * * * 
A tax on the occupation of an importer * * * ts a tax on 
importation. It must add to the price of the article, and be 
paid by the consumer or by the importer himself, in like 
manner as a direct duty on the article itself would be paid. 
This the state has not the right to do because it is pro- 
hibited by the Constitution. 


This principle was reiterated by Chief Justice 
Hughes, in 1931, in Willcutts v. Bunn, 232 U. S. 216, 
where he said: 


When the Constitution prohibits states from laying 
duties on imports, the prohibition not only extends to the 
act of importing, but also to one upon the occupation of 
the importer * * *,” 


So, in view of these precedents, it was not really 
surprising that the Court, in the Anglo-Chilean case, 
should hold the Alabama statute to be unconstitu- 
tional insofar as it applied to a foreign corporation 
carrying on a business within the state that was 
exclusively importing. 

The following extracts from the decision in the 
Anglo-Chilean case are of special interest: 


The right to import the nitrate included the right to sell 
it in the original bags while it remained the property of 
appellant and before it lost its distinctive character as an 
import. State prohibition of such sales would take from 
appellant the very rights in respect of importation that are 
conferred by the Constitution and laws of the United 
States. Alabama was powerless, without the consent of 
Congress, to tax the nitrate before such sales or to require 
appellant by the payment of occupation or franchise tax or 
otherwise to purchase from it the privilege of selling goods 
so imported and handled. Brown v. Maryland, 12 Wheat. 
419, 436, 442-444. 

In Cook v. Pennsylvania, 97 U. S. 566, the court held 
offensive to the same provisions a tax on the amount of the 
sales of imported goods in the original packages made by 
an auctioneer for the importer. In May v. New Orleans, 
178 U. S. 496, the court (p. 507) formally reaffirmed and 
succinctly stated the propositions established in Brown v. 
Maryland, but held that the city tax there involved did not 
violate the imports or commerce clause because the im- 
ported goods were not sold in the original package. 


The opinion then discussed the point made by the 
Alabama Supreme Court in the case, that the Alabama 
statute has no reference to imports and is simply of 
a general character providing for “the fixation of an 
amount of a franchise tax upon foreign corporations 
doing business” in Alabama. In denying this inter- 
pretation, the Court said: 


The fact that appellant qualified to do business in Ala- 
bama was not, and rightfully cannot be held to sustain the 
tax. In Ozark Pipe Line Corp. v. Monier, 266 U. S. 555, we 
condemned as repugnant to the commerce clause a Missouri 
statute that required every foreign corporation engaged 
in business in that State to pay an annual Franchise Tax 
upon the privilege or right to do business. The company’s 
business there consisted in the operation of a pipe line for 
interstate transportation of oil, and the ownership of prop- 
erty, the keeping of its principal office, purchase of supplies, 
employment of labor, maintenance and operation of tele- 
phone and telegraph lines, all in furtherance of such inter- 
state commerce and constituting the means and instruments 
by which it was conducted. We held that the tax could 
not be constitutionally exacted, and that the fact that the 
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foreign corporation was organized for local business and 
had applied for and received a local license conferring the 
power of eminent domain, did not enable the state to tax 
its right to carry on interstate commerce. We said (p. 
567): “The state has no such power even in the case of 
domestic corporations.” See Philadelphia S. S. Co. zw. 
Pennsylvania, 122 U. S. 326, 342. 

The question whether, consistently with the imports and 
commerce clauses the Alabama statute may be construed 
to require appellant to pay the specified Franchise Tax is 
dual in form but single in substance, for, upon the facts of 
this case, it is clear that if the exaction is a tax on imports 
it necessarily burdens foreign commerce. Crew Levick Co. 
v. Pennsylvania, 245 U. S. 292, 295. 

The decision of the Court was as follows: 

It follows that the Alabama statute, construed to impose 
a tax upon the appellant for selling in that state_in the 
original packages the nitrate imported by it from Chile, is 
repugnant to the imports and commerce clauses above 
quoted. And, as it did no other business in that state, it 
is not liable for any part of the tax that the State Com- 
mission assessed against it. 

So, this case creates an important precedent, but 
with certain limitations. It opens up possibilities of 
tax savings for corporations engaged in exporting 
or importing, bit the securing of such savings, in 
most cases, will require charter changes or the or- 
ganization of a subsidiary to handle foreign trade 
operations. To understand this, let us consider the 
matter according to different methods of state taxa- 
tion, and according to the several classes of corpo- 
rations involved. 


A Foreign Corporation Carrying on Only Foreign 
or Interstate Business and No Intrastate 
Business 


OR example, let us take a corporation organized 

in Delaware and carrying. on business in New 
York but having its New York business confined 
strictly to foreign or interstate commerce. 


Under the Anglo-Chilean case such a corporation 
will be immune from the New York Corporate Fran- 
chise Tax. If the corporation were also doing busi- 
ness as a foreign corporation in other states it would 
be entitled to exemption in such states from any 
taxes levied on the doing of business, such as the 
Franchise or License Tax. But there are two im- 
portant reservations that should be made. 

The tax, to entitle the corporate taxpayer to ex- 
emption, must be a Franchise Tax and not an In- 
come Tax. (The following states have both an 
Income Tax and a Franchise Tax which foreign 
corporations must pay: Arkansas, Georgia, Idaho, 
Mississippi, Missouri, New Mexico, North Carolina 
and South Carolina. Three states have an Income 
Tax and no Franchise Tax. These are: Arizona, 
North Dakota, and Wisconsin.) The question has 
not come up directly as to whether a State Corpo- 
rate Income Tax would conflict with the constitu- 
tional tax prohibition that we are discussing. But 
we have a perfect parallel in the case of William E. 
Peck & Co. v. Lowe, 247 U. S. 165, where it was de- 
cided that the Federal Income Tax did not offend 
the provision of the Constitution which forbids the 
Federal Government from levying any tax on ex- 
ports (Article I, Section 10, Clause 2). In that case 
the Court said, at page 174, that the tax “is not laid 
on articles in course of exportation or on anything 
which inherently or by the usages of commerce is 
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embraced in exportation or in any of its processes.” 
Continuing, the Court said: 

On the contrary, it is an income tax laid generally on 
net incomes. It is not on income from exportation be- 
cause of its source, or in a discriminative way, but just as 
it is laid on other income. The words of the act are “net 
income arising or accruing from all sources.’ There is no 
discrimination. At most, exportation is affected only in- 
directly and remotely. The tax is levied after exportation 
is completed, after all expenses are paid and losses ad- 
justed, and after the recipient of the income is free to use 
it as he chooses. 

We sometimes have a rather close question as to 
what is and what is not a State Corporate Income 
Tax. For example, New York has a 4% per cent tax 
on corporate incomes with a certain minimum where 
there is no income, and Connecticut has a 2 per cent 
Income Tax on corporations, but in both cases’ it 
has been decided that the tax, although in practical 
effect an income tax, is not technically an income 
tax because it is a Franchise Tax which used the in- 


come method simply as a basis for the computation 
of the tax. 


The other reservation is with regard to the nature 
of the charter. It would seem, from the Anglo- 
Chilean decision, that any foreign corporation en- 
gaged exclusively in exporting or importing, or both, 
would be exempt from any State Corporate Tax 
based on the doing of business within the particular 
state. But this statement needs qualification. In 
the case of the Detroit Bridge Company v. The Tax 
Board, decided a short time before the Anglo-Chilean 
case, and reported in 287 U. S. 295, the taxpayer’s 
claim that the tax was invalid because the business 
it conducted was exclusively foreign commerce, was 
denied because the Tax Board showed that the char- 
ter did not confine the taxpayer to carrying on for- 
eign commerce, but on the contrary gave it the 
right to conduct business in Michigan, and on this 
point the Court said, at page 297: 

We do not consider whether the appellant is engaged in 
foreign commerce, but we are of the opinion that it has 
failed to establish that it has no power to carry on any 


business that is not within the protection of the | com- 
merce clause. 


This point, as to the nature of the charter, was 
not brought out in the Anglo-Chilean case, although 
it is safe to presume that the charter, like nearly all 
corporate charters in this country, was broad in 
nature, or at least was not pared down to the one 
point of carrying on an importing business. 

Sut it is obvious that the strict application of the 
rule laid down in Detroit Bridge Co. v. The Tax 
Board, will mean that the immunity from state cer- 
porate taxation, under the Anglo-Chilean decision, 
will be available only to what we may call a Simon- 
pure foreign trading corporation. In other words, 
only to a corporation whose charter restricts it ex- 
clusively to exporting and/or importing. Certainly, 
to be on the safe side, exporting or importing sub- 
sidiaries organized to take advantage of this tax 
immunity, should have their charters sufficiently 
narrow to come within the Detroit Bridge Company 
case, and existing corporations engaged exclusively 
in foreign trade, should, by amendment, so prune 


.) People ex rel. Bass, Ratcliffe & Gretton, Ltd. State Tax Comm., 
232 N. ¥. 42. Underwood Typewriter Co. v. gt Te ming 94 Conn. 47. 
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their charters as to bring them within the same 
ruling. 


A Foreign Corporation Carrying on Both a Foreign 
and an Intrastate Business 


N other words, let us assume that our Delaware 

corporation is carrying on both a foreign and a 
local business in New York. 

In cases of this sort, the tax statutes fix some 
means of allocation to determine the portion of the 
business which is intrastate and taxable. The vari- 
ous methods used, in practical application, frequently 
produce inexact results, but if the method set out in 
the statute is not inherently arbitrary and does not, 
in the particular case, work an unreasonable result, 
the tax assessment will stand. The general prin- 
ciple involved is “whether in its incidence the tax 
affects interstate commerce so directly and immedi- 
ately as to amount to a genuine and substantial 
regulation of, or restraint upon it, or whether it 
affects it only incidentally or remotely so that the 
tax is not in reality a burden, although in form it 
may touch and in fact distinctly affect it.’ 

The Court then pointed out that no set rules can 
be applied, saying: 

No formula has yet been devised by which it can. be 
determined in all cases whether or not such a tax is valid, 
and, applying the repeated declaration of this court, in 
the cases cited and in many others, that the question is 
inherently a practical one, depending for its decision on 
the special facts of each case, we are clear that the tax 
here involved falls within the excepted class described, 
even though the business done with residents of other 
states than Illinois be regarded as interstate.® 

There are three methods for allocating the intra- 
state portion of the business that have been ap- 
proved by the Supreme Court. 

One is to take the proportionate part of the gross 
receipts received within the state. The outstanding 
case on this method is Main v. Grand Trunk Rail- 
road Co., 142 U. S. 217. There the Court, by a five 
to four decision, upheld a statute fixing the fran- 
chise tax on railroads on the gross receipts, and 
providing that as to the interstate roads the tax 
should be according to the proportion of the gross 
receipts in the state to the total receipts. Appar- 
ently the point that it was, or should have been, 
possible to obtain an exact division of the inter- 
and the intrastate income, was not raised. Cer- 
tainly today, with our highly improved accounting 
methods, the receipts for interstate and for intra- 
state transportation could be readily segregated and 
therefore the tax could be made on a precise and 
not on an estimated basis. 

A second approved method is to take the propor- 
tionate part of the total capital stock represented 
by property located, and business transacted, within 
the state. Hump Hairpin Co. v. Emerson, 258 U. S. 
290. 

The third method is to take the proportionate 
part of the total net income attributable to intra- 
state business. There are three outstanding cases, 
decided in recent years, on this method. 

In Underwood Typewriter Company v. Chamber- 
lin, 254 U. S. 113, the Connecticut statute provided 


: = eT one i aa Co, v. Emerson, 258 U. S. 290, 294. 
i 
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that foreign corporations doing business partly 
within and partly without the state, should pay a 
tax of 2 per cent upon the net income earned within 
the state, by taking the proportion which the value 
of the real and tangiblé property of the corporation 
within the state bore to the value of all its real and 
tangible property wherever situated. The Under- 
wood Typewriter Company manufactured its type- 
writers in Connecticut, and then sold them principally 
outside the state. In upholding the tax, the Court 
said, at page 120: 

The legislature, in attempting to put upon this business 
its fair share of the burden of taxation, was faced with the 
impossibility of allocating specifically the profits earned 
by the process conducted within its border. It therefore 
adopted a method of apportionment which, for all that 
appears in this record, reached, and was meant to reach, 
only the profits earned within the state. 

In Bass, Ratcliffe & Gretton, Ltd. v. State Tax Com- 
mission, 266 U. S. 271, the corporate taxpayer was a 
British Company engaged in brewing Bass’s ale, 
which it imported into and sold in New York State. 
The New York statute provided that if the entire 
business of the corporation were not transacted within 
the state, the tax was to be based upon the portion of 
the net income determined by the proportion which 
the aggregate value of certain specified classes of 
the assets of the corporation within the state, bore 
to the aggregate value of all such classes of assets 
wherever located. 

The Court said, at page 282, after referring to the 
Underwood case: 

So in the present case we are of the opinion that, as the 
company carried on the unitary business of manufacturing 
and selling ale, in which its profits were earned by a 
series of transactions beginning with manufacturing in 
England and ending in sales in New York and in other 
places—the process of manufacturing resulting in no profits 
until it ends in sales—the state was justified in attributing 
to New York a just proportion of the profits earned by 
the company in such unitary business. 

Now we come to a recent case where the Court 
upsets the assessment although it did not upset the 
statute. It is the case of Hans Rees’ Sons v. No. 
Carolina, 283 U. S. 123. The tax assessment in- 
volved allocated 80 per cent of the income of the 
corporate taxpayer to North Carolina, whereas the 
analysis of the taxpayer showed that the percentage 
did not in any event exceed 21.7 per cent. The 
Court said, at page 135, that the statutory method 
with respect to the particular facts shown, and as 
applied to the appellant’s business, “operated un- 
reasonably and arbitrarily in attributing to North 
Carolina a percentage of income out of all appro- 
priate proportion to the business transacted by the 
appellant in that state. In this view the taxes as 
laid were beyond the state’s authority.” 

In the course of the opinion, the Court, at page 
133, made the significant statement that where the 
enterprise is “a unitary business,” the “difficulty of 
making an exact apportionment is apparent, and 
hence when the statute has adopted a method not 
intrinsically arbitrary, it will be sustained until 
proof is offered of an unreasonable and arbitrary 
application in particular cases.” True, where the 
business is a unitary business, consisting of manu- 
facturing and selling, the difficulty, if not the impos- 
sibility, of an exact allocation, is obvious. But, if 
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the corporation is engaged exclusively in selling, 
and particularly if its local sales and its interstate 
and foreign sales are handled separately, it should 
be possible, in many such cases to present precise 
figures. If exact figures can be presented, there 
would be no logical reason for fixing the tax on the 
basis of an estimate. Companies doing both a do- 
mestic and an export business often have a distinct 
Export Department which is autonomous. In such 
cases, the amount of business done by the Export 
Department can be definitely allocated. 

It would be interesting to have presented a clean 
cut case opposing a tax assessment on the ground 
that the estimated method was arbitrary and un- 
reasonable, in view of the fact that precise figures 
were available. A few cases, based on this principle 
have not been well defined, as they have always 
contained some complicating factors.* 


A Domestic Corporation Doing Only a Foreign 
Business 


ET us now take the case of a corporation organ- 
ized in New York State and carrying on exclu- 
sively a foreign business in New York. 

The Anglo-Chilean decision holds that a tax on the 
business of importing is the same as a tax on im- 
ports, and hence a corporate tax based on the doing 
of business within the state is invalid where the 
business is solely importing. But here we must 
make a distinction which is rather subtle, at least 
for the layman. Most state taxes on domestic cor- 
porations are based not on the doing of business 
but rather on the privilege granted to be a corpora- 
tion and the right to carry on business within the 
state. 

So we must distinguish between a tax on a fran- 
chise to “do” and on a mere license or privilege to 
“be,” i. e., to exist and to have the right to do 
business in the corporate form, although no bust- 
ness is actually carried on. In the former case the 
tax is on the doing of business: in the latter case 
the tax is on the privilege or license.® 

So it follows from this, that if the state statute 
is of the former character, and the corporation is 
engaged exclusively in foreign trade, it should be 
immune from the Franchise Tax. But, in nearly 
all cases the statute is on the other basis. Conse- 
quently, in nearly all states, a domestic corporation 
could not take advantage of the Anglo-Chilean deci- 
sion. In a case of doubt as to the meaning of the 
statute, the construction put upon the statute by the 
state supreme court will govern.® 


What Is Exporting in the Tax Sense? 


HERE is the line of demarcation between ex- 
port sales and domestic sales? Direct ship- 
ments to foreign countries admittedly are exports, 
but what of indirect shipments? For example, there 
is the leading case of Spalding Bros. v. Edwards, 262 
U. S. 66, which was an action to recover the Federal 
sales tax. Delgado y Cia, of La Guaira, Venezuela, 
(Continued on page 267) 


“Hump Hairpin Co. v. Emerson, 258 U. S. 290, 294; American Manu- 
facturing Co. v. City of St. Louis, Mo., 8 Fed. (2nd) 447, 450. 

5 Michigan v. Michigan Trust Co., 286 U. S. 334, 342. 
8 Anglo-Chilean Nitrate Sales Corp. v. Alabama, 288 U. S. 218. 
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The ‘Taxation of Life Insurance 


Companies 


By Epwin S. Topp * 


HE taxation of life insurance companies pre- 
T seats a problem of increasing importance to the 

taxing authorities, to the insurance companies, 
and to the policyholders. Life insurance taxation 
has increased year by year and the increased burden 
has met with hearty popular approval, largely be- 
cause of ignorance on the part of a considerable por- 
tion of our state legislators and of 
the public as well with regard to 
the true nature of life insurance.’ 
The notion is quite common that 
life insurance companies are tre- 
mendously rich, possessing large 
reserves that, in the popular mind, 
are somehow or other escaping their 
fair share of taxation. Life insur- 
ance taxation has therefore devel- 
oped as a matter of expediency 
rather than as a result of the ob- 
servance of fiscal and economic 
principles. 

The taxation of life insurance 
companies began with the very 
proper imposition of a license fee 
to cover costs of state supervision 
of insurance companies. From this 
beginning, the states gradually seg- 
regated such companies and im- 
posed special taxes on the gross 
premiums of the policies sold each 
year and at rates that have con- 
stantly increased until in the ma- 
jority of the states they have 
reached a total of two and a half per cent. It is-still 
the common practice in the states to make a distinc- 
tion between domestic and “foreign” companies, i. e., 
companies incorporated in other states or countries. 
Domestic companies are generally favored by not 
being taxed at all, or at a lower rate or on a differ- 
ent basis than foreign companies. Asa result of this 
increased taxation, revenues from life insurance 
companies now provide a very substantial portion 
of the total revenues for state purposes —a fact 
which incidently makes it extremely difficult to bring 
about any substantial change in current taxation 
methods. Nevertheless, it may be worth while to 
discuss once more the inequities in the present sys- 
tem and to indicate the path which tax reform must 
follow if the states are ever to tax life insurance 
companies from the standpoint of principles of jus- 
tice and equity. 





*Miami University. a, 

1State taxes collected from all classes of insurance companies in the 
United States in 1925 amounted to $72,800,000; about one-half of this 
amount was paid by life insurance companies. In 1928, the total amount 
collected was about $80,000,000, and about one-half was paid by life 
insurance companies. This sum does not include property taxes. In 
1928, an average of 4% of these special taxes was spent for actual 
supervision and the remainder for general purposes. 





Epwin S. Topp 


I. The Nature of Life Insurance 


F  hshed discussion of the principles underlying the 
taxation of life insurance must begin with a 
clear understanding of the nature of life insurance 
itself. Life insurance is primarily a scientific system 
whereby death losses are spread over a large number 
of people. Putting it in another way, a group of 
people who mutually agree to bear 
death losses are doing for them- 
selves what, otherwise, the state 
might be compelled to do for them. 
In other words, a mutual life insur- 
ance company is not organized for 
profit but merely for protection 
against the contingency of death, 
old age, or total disability. 

1. The Calculation of Life Insur- 
ance Premiums. Fundamentally the 
insurance plan works in this way: 
Let us assume that 100,000 men at 
age 21- agree that each one shall put 
into a common fund a lump sum 
which, put at interest at 3 or 3% 
per cent, will amount to enough to 
pay $1,000 to the estate of each one 
at his death. If no one in the group 
would live longer than 75 years 
and if a certain number would die 
during the first and each succeed- 
ing year, it is obvious that the sum 
deposited by one or two of the 
group would be at interest for sev- 
enty-five years, and that the sum 
deposited by a few would draw interest for one year 
or even less; but, nevertheless, through the averag- 
ing up of the expectation of life, a lump sum could 
be calculated for the initial deposit of each member 
of the group so that, mathematically, there would 
be exactly enough but no more to meet all death 
losses.?, This plan, however, is not practicable be- 
cause few people could afford to make the initial 
deposit. Life insurance companies have therefore 
devised what is called the level premium or periodic 
premium plan by which this lump sum is divided 
into annual payments which may be for life; or it 
may be divided into a term of five, ten, fifteen, or 





2 Professor S. S. Huebner presents a more technical illustration of 
this type of insurance: He assumes a case of a person aged forty-five 
who desires to deposit a lump sum premium in order to receive $1,000 
at death, and says: “The net single premium on a_ whole life policy 
issued at forty-five must, therefore, provide against the possibility that 
the insured will die during his forty-fifth year, his forty-sixth year, and 
so on during every year up to and including his ninety-fifth. The 
separate probabilities will be fifty-one in number. The chance of dying 
in each separate year will be multiplied by the face value of the policy 
($1,000) and this amount discounted for the number of years between 
the issue of the policy and the payment of death losses—$504.59 in this 
case. This amount is the discounted value of all the death claims 
payable from age 45 until the mortality table assumes that all persons 
(in his group) will have died and is, therefore, the net single premium 
which will purchase a whole life policy at age forty-five.’”—Life Insur- 
ance, p. 155. 
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twenty years at the expiration of which time one has 
what is called a “paid up policy”—that is, he has 
deposited a sufficient amount in premiums, which, 
put at the minimum interest rate for the average 
expectation of life, will be sufficient to meet all an- 
nual death losses. 


Taking the plan of annual payments for life as 
an illustration, we can readily see that, for a group 
of 100,000 men at age 21, we have substantially the 
same procedure as in the lump sum plan. For ex- 
ample, a certain large company makes a rate of 
$17.52 on each thousand dollars of insurance taken 
at age 21. Now, this sum, put at interest at a 
minimum interest rate of 3 or 3% per cent, must 
earn enough to meet all death losses and to leave 
nothing in the treasury when the last one in the 
group dies, say at age 96. Obviously, under such a 
plan, much more is paid into the fund during the early 
years than the amount actually needed to pay death 
losses during those years; and it is equally obvious 
that, during the later years, survivors of the original 
group of 100,000 are paying each year far less than 
the actual amount needed to meet death losses; but 
it must be remembered that the fund will be suff- 
cient to meet the death loss of the last one of the 
group to die. 


2. The Insurance Reserve. This common method 
of paying premiums on ordinary life policies gives 
rise to the creation of what is called the reserve 
of a life insurance company. Life insurance re- 
serves are so commonly misunderstood that it is 
worth while to discuss their true nature. If pre- 
miums were always paid in accordance with the 
actual cost of death losses each year, as is the case in 
many fraternal insurance plans, they would naturally 
increase each year and, as a result, there would be 
no reserve. But, under the level premium plan, the 
insurance company receives deposits in excess of 
immediate needs, which funds belong to the policy- 
holders and must be placed to their credit. This 
excess is the reserve and a liability on the books of 
the life insurance company. Thus the reserve may 
be defined as the difference between the premiums 
collected in the past and the policy claims paid; or 
it may be defined as that fund which together with 
future premiums to be collected will enable the com- 
pany to pay future estimated death losses.* “The 
former is called the unearned premium reserve, or 
the reserve is said to be valued retrospectively, that 
is, looking backward to past accumulations; the lat- 
ter is the reinsurance reserve, or the reserve is 
valued prospectively — looking forward to future 
requirements. The word ‘reserve,’ however, has 
come to have a technical meaning in life insurance, 
due to the fact that most of the states have passed 
laws requiring some definite method of valuing this 
fund, and when the term is now used this technical 
or legal reserve is ordinarily meant.”* Inasmuch as 
the legal reserve must be determined on the basis 
of future requirements, the insurance company must 
reckon future interest rates and mortality tables on 
an absolutely safe basis for the benefit of policy- 
holders. The majority of the states require a 3% 
per cent interest rate for the purpose of fixing the 





* Ibid., p. 192. 
‘Ibid. p. 193. 
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minimum reserve, while many of the companies op- 
erate on a more conservative basis of 3 per cent. 
Such being the nature of the reserve, we can readily 
see that this fund must not be impaired and that it 
must be kept continuously at work at the standard 
minimum interest rate, else the foundation of 
mutual life insurance is~impaired or completely 
destroyed. 


3. The Surplus of an Insurance Company. Another 
term needs explanation—the “surplus” out of which 
so-called “dividends” are paid. It is very unfortunate 
that the term “dividend” has been used in insurance 
terminology for the reason that there is in reality no 
such phenomenon as a dividend in life insurance as 
there is in the case of companies operated for profit. 
What is the source of an insurance company’s sur- 
plus which must be the source of so-called “divi- 
dends”? In answering this question, we must recall 
in the first place the fact that the insurance premium 
depends primarily upon three factors: The mortal- 
ity rate, the estimate of administrative expenses, 
called “loading,” and the necessary interest earnings 
at the standard minimum rate of 3 or 3% per cent. 
Professor Huebner states the matter clearly as fol- 
lows: “Net premiums are calculated on the as- 
sumption that a certain rate of interest can be earned 
and that death claims will occur as indicated by a 
given mortality table. If, therefore, the rate of in- 
terest actually earned and the mortality actually 
experienced are just equal to the assumptions, and 
if all the policies remain in force until maturity, net 
premiums will prove just sufficient to enable a com- 
pany to meet the benefits guaranteed under its con- 
tracts. But to the net premiums the companies 
must add a loading to cover expenses and contin- 
gencies.”> Suppose now, that changes occur in any 
one of these factors—for example, suppose that the 
actual mortality rate over a period of years is less 
than that expected in the basic mortality tables in 
use, Or suppose that investments happen to yield 
more than the 3 or 314 per cent estimate, or sup- 
pose that actual loading expenses are less than orig- 
inal estimates,—then there is a surplus which may 
be returned to the policyholder if his policy is a 
“participating” one, or which the policyholder may 
leave with the company for the purpose of building 
up more life insurance. This excess which may be 
returned to the policyholder is in no sense a divi- 
dend in the sense that this term is ordinarily used; 
it merely indicates that the insured policyholder has 
deposited more in premiums than the sum actually 
required to meet the needs of the insurance plan. 


II. Methods of Taxation of Life Insurance 
Companies 


AVING described the nature of life insurance, 

and having shown the nature of insurance re- 

serves and dividends, we are now in a better position 

to discuss the merits of the various methods used in 
the taxation of life insurance companies. 

1. License Fees. Let us first discuss license fees. 
Inasmuch as every state finds it necessary for the 
sake of the public welfare to exercise some sort of 
supervision over life insurance companies, there can 


5 Ibid., p. 245. 
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be no objection to the imposition of a charge to 
cover the cost of such supervision, provided the 
charge is no greater than the cost of service. Such 
a charge, however, is not a true tax but a license fee. 
If no further payments in the form of franchise 
taxes were demanded from insurance companies, 
there would be a saving of millions of dollars to the 
policyholders which would be reflected in lower pre- 
mium rates and enhanced opportunities for insur- 
ance protection. 


2. Real Estate. The real estate owned by a life 
insurance company should be taxed by the local ju- 
risdiction where the realty is located. The other 
assets of a life insurance company, consisting largely 
of mortgages on real estate, bonds and stocks should 
not be taxed, because they represent wealth that is 
already taxed in one form or another. No other 
taxes than those on realty should be imposed by any 
local jurisdiction.® 

3. The Taxation of Reserves. Inasmuch as life 
insurance reserves exist to protect all the current 
and prospective policy claims, they should never be 
subjected to taxation by any tax jurisdiction. The 
reason for the statement is apparent in the light of 
our discussion of the nature of life insurance 
reserves. Any burden on reserves necessitates im- 
mediate increases in premium rates for new policy- 
holders which, in turn, make it more difficult for 
the insured to protect himself and his family against 
the contingencies which have given rise to mutual 
insurance. 

4. Taxation of Insurance Premiums. This is the 
most common method used by the states of the 
United States. The very high rate of 2% per cent 
imposed by many of the states shows that rates have 
been imposed with little regard for those standards 
which have controlled in other tax fields, even in the 
case of public utilities. As compared with the taxa- 
tion of other enterprises, the rate is undeniably high. 
State taxes on premiums are generally levied on 
gross premiums. Practice varies in the states in 
regard to deduction ; permissible deductions include: 
losses, dividends, losses and dividends, losses and 
commissions, and taxes paid on any real or personal 
property. 

The tax on premiums can be justified only on the 
ground of expediency. The burden of the tax is 
always borne by the policyholder; and the policy- 
holder is thus not only paying a tax on his deposits 
for the payment of current death losses, but also on 
the fund he is accumulating for similar future uses. 
The imposition of the tax means inevitably either-an 
increase in the premium or that the old deposit must 
earn an increased income. This statement has been 
emphasized again and again by students of insurance 
taxation. For example, almost twenty years ago, a 
committee of State Insurance Commissioners re- 
ported as follows: “Life insurance taxes either in- 
crease the cost of insurance or diminish the amount 
of it. In the one case they fall on the policyholder, 
in the other on the beneficiaries of the insurance. 
The mere desire to raise revenue does not warrant 
imposing upon life insurance a special form of pre- 





° For detailed discussion of this topic, see the previous essays on busi- 
ness taxes and tax exemptions. 
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mium income tax. If a premium income tax did not 
correspondingly increase the cost of insurance or 
reduce the amount of it, and if it could be justified 
on any ground, yet it is discriminatory to impose 
this tax on life insurance alone and the rate imposed 
is excessive.”” In short, the premium tax is a barrier 
to the accomplishing of the very purpose which the 
state should encourage, namely, self-help in provid- 
ing for those contingencies for which the state itself 
might otherwise be compelled to provide. This prin- 
ciple is clearly recognized by the states in the case 
of fraternal and assessment organizations; but the 
“old line” insurance companies are doing precisely 
the same kind of work as the fraternal and assess- 
ment companies in providing for the contingencies 
of death, old age, or total disability. 

The tax on premiums is also inequitable as be- 
tween policyholders of different ages. For example, 
the annual level premium is much higher for a man 
aged 50, than for one aged 20; so that the older man 
is naturally forced to pay to the state a much greater 
sum than the younger man for the privilege of insur- 
ing his life. An actual illustration will emphasize 
this point: The annual level premium at age 21 for 
an ordinary life policy for $1,000 is $18.76, while at 
age 50 it is $46.36. At the average premium rate of 
2% per cent in the states of the United States the 
tax is about 47 cents for the younger man and ap- 
proximately $1.15 for the older man. A like situa- 
tion arises when two men at the same age purchase 
different types of policies. For example, one man 
who purchases a twenty-payment life policy for 
$1,000 must pay a much higher premium and there- 
fore a much higher tax than the one who purchases 
an ordinary life policy. The result is an obviously 
unjust and unfair discrimination against those who 
take out such’ policies on a twenty-payment life or 
twenty-year endowment plan. 


In the third place, the premium tax is inequitable 
as between what are called regular policyholders and 
industrial policyholders; or between policyholders 
in “old line” insurance companies and policyholders 
in companies that write industrial insurance. The 
premium rate for policyholders in industrial compa- 
nies is usually higher than in the case of “regular” 
insurance, owing to heavier administration expenses. 
The premium tax naturally increases the cost of 
insurance to the policyholders, but the ‘tax falls 
heaviest on the classes least able to bear the burden, 
namely, the poorer classes and the classes with very 
moderate incomes. 


Finally, the tax is inequitable as between policy- 
holders in the various states, owing to the fact that 
rates vary from state to state. These rates vary 
from under 1 per cent to 2% per cent in the various 
states. Thus the policyholders in states which have 
a low premium rate are forced to help pay the taxes 
to another state which has a higher premium rate. 
This situation arises of course from the fact that the 
insurance companies must charge uniform premium 
rates in all the states. One of the unfortunate fea- 
tures of a situation where we have varying tax rates 
among the states is the inclination to pass retalia- 
tory laws raising tax rates on foreign companies 





™ Pamphlet by W. J. Graham, March 1, 1916. 
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when other states for selfish purposes raise their tax 
rates. For example, a few years ago, one of the 
leading industrial states raised the tax rate to 3 per cent 
on insurance written in that state by foreign compa- 
nies; the “home” states of the companies operating 
in that state immediately retaliated by levying a 
higher tax on the companies of the foreign state that 
initiated the rise in tax rates.® 

While it is of relatively little importance in con- 
nection with our purpose in this article, it may be 
said in passing that many of the states do permit 
specific deductions from gross premiums. For ex- 
ample, dividends are deducted in Oklahoma, South 
Carolina, Vermont and Washington. Losses and 
dividends in Idaho. Losses in Indiana and Arkan- 
sas. The courts in Kentucky, Louisiana, Minnesota, 
Nebraska, New York, Pennsylvania, and Tennessee 
have held that dividends must be deducted from 
gross premiums inasmuch as they diminish the pre- 
miums received by insurance companies. 


5. Personal Income Tax Laws and Life Insurance 
Premiums. Both the state and Federal income tax 
laws tax insurance premiums paid by an insured per- 
son on his own life, inasmuch as premiums cannot be 
deducted in ascertaining net income for taxation. 
Regardless of the fact whether the beneficiary is the 
insured person himself or his estate or another per- 
son designated by him, the premium payment is 
looked upon as an ordinary personal expenditure. 
On the other hand, strange to say, if the life insur- 
ance premium is an ordinary and necessary business 
expense, it is considered an allowable deduction and 
therefore not taxed. An employer may insure the 
life of his employees under some form of group in- 
surance policy wherein the employee is permitted to 
designate the beneficiary; or an employer may pay 
the premium on insurance for an officer in the or- 
ganization, if he derives no benefit from the contract 
itself, and be free from a tax on the premium pay- 
ment. 

In contrast to the fact that an employer may de- 
duct premiums paid by him on an insurance policy 
for an employee, it has been held that a wife may 
not deduct premiums paid by her on a policy which 
insures the life of her husband and makes her the 
beneficiary.° There is no justification of this dis- 


8In this connection, it may be of interest to present a summary of 
the practice of the various states in regard to life insurance taxation. 
The author is indebted to a former student, Mr. Denton Fuller, for 
compiling the following information: At the present time, by what 
are called reciprocal acts, the states provide in general that foreign life 
insurance companies are to be taxed at the same rate (if higher than 
the home rate) that is imposed on home life insurance by the state which 
has granted a charter to the foreign company. These provisions are 
more retaliatory than reciprocatory. Most of the states levy a premium 
tax on life insurance; while a few western states place the tax upon a 
property basis. The states generally make a distinction between do- 
mestic and foreign life insurance companies. In the states of Kansas, 
Kentucky, Marvland, Indiana, North Dakota, Nevada, Oklahoma, South 
Carolina and West Virginia there is no tax on domestic life insurance 
cempanies; but all foreign companies are taxed on gross receipts. In 
New York ‘state, all companies, domestic or foreign, pay a tax of 1 
per cent; but companies of a foreign country pay a 2 per cent tax; 
and all “‘foreign” companies are subject to the retaliatory tax. 

The following states tax domestic companies at a lower rate than 
foreign companies: Alabama, Iowa, Mississippi, Pennsylvania, South 
Dakota, Tennessee. In a few_of the states, domestic companies pay 
more than foreign companies: For example, in Vermont, all companies 
pay a 2 per cent premium tax and domestic companies pay an additional 
tax of 1 per cent on any surplus above the 4 per cent legal-reserve with 
a deduction allowed for all real estate locally taxed. In Delaware, 
Michigan, Missouri, Ohio, and Oregon, domestic life insurance com- 
panies are taxed on either net premiums or surplus, while foreign life 
insurance companies are taxed on net prémiums. Illinois, Michigan, 
and: Missouri levy the tax upon surplus; and Wisconsin taxes domestic 
companies on gross income less deductions from rentals of real estate 
and premiums collected outside of the state on policies held by non- 
residents. 
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crimination against those who are sacrificing to pro- 
vide for their own old age or for their dependents. 
The income tax lawmakers, in seeking to prevent 
the wealthy from evading taxes on income, have 
done great harm to the mass of taxpayers. 

6. A Tax on Dividends or Surplus. Two or three 
of the states of the United-States make the surplus 
of insurance companies the tax base. Can this pro- 
cedure be justified? The answer depends upon the 
point of view. If the surplus of an insurance com- 
pany is like that of profit-making enterprises, then 
it should be taxed; if it is, in fact, unlike the surplus 
of other corporations, it should not be subject to 
taxation. As a matter of.fact, as we have already 
shown, the term “dividend” or “surplus” as applied to 
insurance companies is inaccurate and misleading, 
inasmuch as neither word connotes the same mean- 
ing as that commonly associated with the use of the 
terms in business accounting. Dividends on life in- 
surance policies arise chiefly because an excess pre- 
mium has been charged by insurance companies 
operating on a conservative basis with respect to the 
use of mortality tables and investment methods. 
Strictly speaking, a dividend is merely the return 
of a premium overcharge. The truth of this state- 
ment can readily be seen when we compare partici- 
pating and non-participating policies. In the case of 
a non-participating policy, the policyholder never shares 
in the so-called “surplus” over actual operating costs, 
for the reason that the premium has already been dis- 
counted to the extent of the future probable cost, 
“the theory being that, if the cost is greater than 
anticipated, the burden will be borne by the stock- 
holders and, if less, the stockholders will be re- 
warded for the risk they have taken.”’° For example, 
in one of the old line, participating life insurance 
companies, an ordinary life level premium at age 30 
is $23.31 for a $1,000 policy, with a dividend for the 
first year of $7.17, which cuts the net premium cost 
to $16.14; while the same policy in an old line non- 
participating company actually costs $17.19. Obvi- 
ously, the non-participating company pays a smaller 
tax than does the participating company. Likewise 
a personal income tax which does not permit the 
deduction of premiums from gross income is inequi- 
table as between participating and non-participating 
policies. 

It may be argued that the policyholder in a mu- 
tual life insurance company is on precisely the same 
footing as stockholders in an enterprise operated for 
profit; but the argument is fallacious for the funda- 
mental reason that the stockholder invests only for 
immediate profit or gain; while the purchaser of life 
insurance has in mind only one purpose: protection 
for himself and family against the exigency of death, 
old age, or total disability. The members of a mu- 
tual life insurance company are merely providing 
cooperatively to meet those exigencies which other- 
wise might prove a burden to the state. Our con- 
clusion, then, is obvious: The burden of a tax on 
surplus falls on the policyholder and thus inhibits 
him from providing adequate protection for himself 
and his beneficiaries; there is no reason, therefore, 
from the point of view of social justice, for subject- 
' T. Klein, Federal Income Taxation, p. 417. 


1% Harry J. Loman, Life Insurance, p. 62. 
11 Final Report of the California Tax Commission, Feb. 1, 1929. 
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ing mutual life insurance companies to any other 
taxes than those on real estate and a license fee to 
cover the cost of state supervision of life insurance 
companies. 

But this conclusion is the substance of things 
hoped for in a rather distant future. At the present 
moment we must reckon with the principle of expe- 
diency; and from the standpoint of expediency, we 
are forced to choose between two evils—a tax on 
premiums and one on surplus or net income. Be- 
tween the two methods, there is but one choice—the 


tax on surplus or income. While the burden of the 


tax falls on the policyholder, he will not suffer quite 
so much as when the tax is imposed upon premiums. 
To the extent that the surplus of a mutual life in- 
surance company represents earnings in excess of 
the required minimum interest rate, no grave injus- 
tice is done to the policyholder by levying a small 
taxon such excess. A moderate tax on surplus earn- 
ings would at least constitute a step in advance over 
the prevalent method of taxing premiums. Until we 
can educate the public to take even this forward 
step, we shall be compelled to do what we can in 
reducing rates of taxation on premiums, in bringing 
about uniformity in taxation methods among the 
various states, and, above all, in educating the public 
as to the real nature of life insurance. 


It is encouraging to note that recent.special tax 
commissions are seriously considering the problems 
involved in life insurance taxation. For example, a 
California Tax Commission, after long study of the 
subject, reports as follows: “Can we test the bur- 
den of taxes on insurance companies by reference to 
net income? First, what is net income? It is diffi- 
cult to say because it is difficult to determine what 
is true expense chargeable against income for a given 
period and because of the mutual character of a 
large part of insurance business.—It seems clear that 
to arrive at the true net income of an insurance 
company, the allowance for losses should be in terms 
of contributions to reserves; but current practice 
with respect to such additions to reserve could not 
be relied upon to yield the expected result desired. 
Another problem with respect to the determination 
of reserves has to do with ‘mutuality’ in the insur- 
ance business. Thus to identify the business. profit 
accruing to policyholder proprietors is an almost 
impossible task.—The commission believes that with 
a state tax based on the right to do business it might 
be possible to adopt the same method of defining 
income as that used by the Federal Government. -In 
this case, net income should be allocated among the 
states on the basis of gross premiums or on the basis 
of reserves on the business done-—While we believe 
that the plan of taxing insurance companies on net 
income is coming, nevertheless we recommend the 


continuance of a reduced tax on gross premiums.”!! ° 


7. The Federal Income Tax on Life Insurance Com- 
panies. Benevolent life insurance associations of a 
purely local character are exempt from Federal in- 
come taxation. All other life insurance companies 
are subject to taxation. The law defines a life insur- 
ance company as one “engaged in the business of 
issuing life insurance and annuity contracts, the re- 
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serve funds of which, held for the fulfilment of such 
contracts, comprise more than 50 per cent of its total 
reserve funds.” The tax is based on investment in- 
come, less certain deductions. Gross income includes 
interest, dividends, and rents received during the 
taxable year. Gross income does not include gains 
from investments, nor premium receipts. Naturally, 
any interest arising from the ownership of tax-free 
securities is exempt from the income tax. The fol- 
lowing deductions are allowed: All interest paid or 
accrued during the taxable year; an amount equal 
to 4 per cent of the mean of the reserve fund, whether 
or not the companies have income consisting of interest 
from tax-exempt securities ; an amount equal to 2 per 
cent of any sum held at the end of a taxable year as a 
reserve for deferred dividends ; investment expenses ; 
taxes and other expenses incidental to the ownership 
of real estate; a reasonable allowance for deprecia- 
tion and obsolescence. The 1929 tax rate was fixed 
at 11 per cent on the net income of any taxable year.” 


III. Income Taxes Affecting Life Insurance 


MOUNTS received under a life insurance con- 

tract paid by reason of the death of the insured, 
whether in a lump sum or in installments. are not 
subject to the Federal income tax. Any sum re- 
ceived during the life of the insured on account of 
the maturity of an endowment policy must be re- 
ported as a part of the gross income of the recipient 
if the sum exceeds the total of premiums on the 
policy paid to the insurance company. Thus, a 20- 
year endowment life insurance policy is purchased 
by the insured at 21 years of age. Assuming an 
annual premium ‘of $39.88, the insured has, at the 
end of the twentieth year, paid in $797.60; but he 
receives the face value of the policy—$1,000. The 
excess over his total premiums—$202.40, in this case, 
must be reported for tax purposes. Suppose, how- 
ever, that an insured person has a participating 20- 
year endowment policy for $1,000 purchased at age 
21. Assuming an annual premium of $48.45 and total 
dividends amounting to $295.37 refunded to the in- 
sured; he will have paid in a total of $969. At ma- 
turity, when the insured “cashes in” the policy, he 
must add the $295.37 to the face value of the policy, 
before deducting $969, the total amount of premiums 
paid. Thus, in this case, the policyholder must in- 
clude $326.37 as a part of his gross income. 


A recipient of an annuity must include in his gross 
income all amounts received under an annuity con- 
tract in excess of the total consideration paid for the 
contract. For example, under an immediate annuity 
purchased at age 65 for $10,000, the annuitant to 
receive $1,000 annually as long as he lives, the in- 
sured person pays no tax for ten years. After that 
he is subject to a tax on $1,000 each year, so long 
as he lives. The tax procedure is practically the 
same under state and Federal income tax laws. 


IV. Inheritance Tzxation and Life Insurance 


NE other topic must be considered, namely, the 
relation of inheritance taxation to life insur- 
ance. There seems to be an increasing tendency in 


12 CE. J. J. Klein, Federal Income Taxation, Ch. 32. (1932 Revenue 
Act.) 
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the United States to regard life insurance as a proper 
subject for estate or inheritance taxation. The Fed- 
eral Estate Tax Law, for example, regards all insur- 
ance left to one’s estate as properly subject to a 
death duty; but if the insurance proceeds are left to 
a designated beneficiary, any sum greater than 
$40,000 is subject to taxation. If insurance is to be 
used for the purpose of paying inheritance or estate 
taxes, it becomes a part of the decedent’s estate and 
taxable. Many of the states follow the Federal law. 

1. Proceeds Payable to the Decedent's Estate. The 
general rule among the states of the United States 
is to tax the proceeds of an insurance policy in cases 
where the insured has designated no specific bene- 
ficiary, or where the insured has specifically desig- 
nated that the proceeds be payable to his estate. 
There can be no question as to the equity or justice 
of taxing the proceeds of a life insurance policy 
when they become legally a part of the estate of the 
insured decedent, inasmuch as the estate may be 
devised by will; or, in the absence of a will, the es- 
tate may be divided according to specific laws pro- 
vided for such a contingency. 

2. Proceeds Payable to a Designated Beneficiary. 
We find a quite different situation in the far more 
frequent cases where the proceeds of an insurance 
policy are paid to a specific beneficiary. The right 
of the beneficiary arises under the contract of insur- 
ance and the date of death of the insured is merely 
the time when the insurers are obliged to pay the 
proceeds of the policy to the beneficiary. The in- 
sured never possesses nor enjoys the proceeds of the 
insurance policy while it is in force. The premiums 
paid into the insurance fund are not a part of the 
property of the insured; therefore, funds paid to the 
beneficiary are in no way to be considered a part of 
the decedent’s estate. The proceeds of a life insur- 
ance policy passing to a beneficiary are not an in- 
heritance; they are not liable for the decedent’s 
debts; neither are they subject to the decedent’s 
will; nor are they distributed under the laws of 
intestacy. There can be no justice nor equity, there- 
fore, in any attempt to include the proceeds of life 
insurance policies paid to designated beneficiaries 
either for estate or inheritance tax purposes. 

If there is no statutory provision for death duties, 
the general rule among the states is to exempt from 
inheritance taxation the proceeds of insurance poli- 
cies payable to designated beneficiaries. The Massa- 
chusetts Supreme Court,’* in upholding this general 
rule, declares that, “the rights of the beneficiaries 
are vested when the designation is made in accord- 
ance with the terms of the contract of insurance.— 
A reserved right to change the beneficiary does not 
affect the essential rights of the beneficiary so long 
as they last—The insured has no title to the amount 
due on the policy. He does not and cannot make a 
gift of that. The right to that amount as an instant 
obligation does not spring into existence until after 
his death. Even then the money belongs to the in- 
surer, who is charged with the duty by the contract 
to pay to the beneficiary. So far as the insured is a 
grantor, to use the word of the statute, the only thing 


BT, Tyler S. Treasurer, (1910) 226 Mass. 306: Quoted by Albert Handy, 
Inheritance and Other Like Taxes, p. 207. 
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which he grants or can grant is an interest in a 
contract.” It must be noted that this rule applies 
to life insurance proceeds whether paid to a bene- 
ficiary in a lump sum or in annual installments. 


3. Insurance Trusts. One important question 
closely allied to the proposition of taxing insurance 
proceeds to the beneficiary must be discussed, 
namely, the taxation of insurance trusts. The ques- 
tion may be put in this way: If the general rule 
relative to the taxation of insurance proceeds pay- 
able to the beneficiary holds good in cases where the 
insured changes the beneficiary, does it apply to 
cases where the insured executes a deed of trust, 
assigning to a designated trustee the duty of admin- 
istering insurance proceeds in trust for designated 
beneficiaries ® One authority has recently declared 
that, when a policy of insurance is made payable to 
a trustee for the benefit of one or more designated 
persons, it is entitled, for the purpose of taxation, to 
the same treatment as that accorded when the pro- 
ceeds are directly payable to a specific beneficiary ; 
and “the mere fact that the proceeds pass to a trus- 
tee instead of directly to the person who is intended 
to receive the benefit thereof is not material.’ 


Not all legal authorities, however, are agreed as to 
the application of the general rule in the case of 
insurance trusts. For example, the Attorney-Gen- 
eral of Michigan, 1924, declared that insurance trusts 
were taxable. Again, in 1930, the Attorney-Gen- 
eral of Ohio raised the question of the right of the 
state to impose an inheritance tax on life insurance 
trusts. In an opinion rendered at the request of 
the Ohio Tax Commission, he declared that the Com- 
mission had the right to tax revocable trusts. He 
called attention to the case of Fagan v. Bugbee," 
where the Supreme Court of New Jersey held such 
a transfer taxable at or after death. On the other 
hand, he cited another important case, Jn re Haed- 
rich’s Estate," where the Court said: “Such trans- 
actions are charged with a public interest. .. . The 
primary test of taxability of proceeds will be whether 
they are for the use of individuals toward whom the 
insured owed some special duty.” The New York 
Court held that the insurance funds were not tax- 
able.2® In August, 1930, the Attorney-General of 
Ohio, reversed his former opinion and held insurance 
trusts not taxable, and suggested that the matter 
should be clarified by the state legislature.*® The 
Tax Commission of Ohio is of the opinion that there 
is no constitutional inhibition which would prevent 
the state of Ohio from imposing an inheritance tax 
upon a revocable insurance trust. “If the trust, how- 
ever, is entirely irrevocable and beyond the control 
of the donor, and was not made in contemplation of 
death, it is efitirelY probable that there would be no 
tax under the decision of Nichols v. Coolidge, 274 
U. 5.4m... 


(Continued on page 270) 


4 Albert Heme Inheritance Taxes, p. 209. 

% Tbid., 209. 

16 143 ‘Atlantic, $07 (1928). 

17 236 N. Y. S. 395 

18 Gilbert hettnsn, Attorney-General of Ohio; Opinion rendered ti 
Ohio Tax Commission, June, 1930. 

The 1931 Ohio General Assembly enacted a new section of the 
Ohio Inheritance Tax Act, which specifically exempts the proceeds of 
life insurance policies passing to beneficiaries other than the estate of 
the insured, including insurance trusts. 
® Letter from Ohio Tax Commission to the author, April 1932. 
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NE of the most significant trends in the field 
of state taxation in 1933 was the recourse to 
some form of a sales tax by many of the states. 
Under the pressure of unbalanced budgets, mount- 
ing deficits, declining revenues, and the clamor for 
relief from various economic groups, state legisla- 
tures have turned a favorable ear to this form of 
indirect taxation. The present indications are that 
more states will resort to this 
method of broadening the tax base 
and raising revenue. 

In New York State, forces are 
afoot to not only continue a tax 
that was enacted as an emergency 
measure, but to increase the exist- 
ing rate from one to two per cent, 
returning ninety per cent of the 
revenues derived back to the mu- 
nicipalities for the purpose of re- 
ducing municipal indebtedness. How- 
ever laudable this purpose might 
he, it does not strike at the crux of 
the situation. No barrier exists re- 
straining municipalities from piling 
up new debts as rapidly as old debts 
are extinguished, nor continuing 
unbusinesslike practices that have 
caused the present predicament in 
many Cases. 


It is a matter of record that al- 


The Administrative Aspects 
of a Sales Tax 
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irritation that is bound to exist among various 
groups, by a process of education. This may take 
the form of press releases interpreting provisions 
of the law, talks before trade associations, chamber 
of commerce meetings, and any other bodies that 
might be interested. Yeoman effort in this direc- 
tion will be amply rewarded by the added facilita- 
tion afforded the tax administration. 


Sources of Administrative 
Problems 


N spite of this various adminis- 
trative problems will arise. Ex- 
perience shows that, directly or 
indirectly, practically all difficul- 
ties will originate from one of the 
following sources: 
Misinterpretations regarding ex- 
emptions and deductions. 
Misunderstanding of taxable 
and non-taxable transactions. 
Problem of interstate sales un- 
der Federal constitutional re- 
strictions. 
Classification of industry for 
rate making purposes. 
Neglecting to file returns and 
evasions. 
Understatement of turnover. 


The differences caused by misun- 





though a tax may have been adopt- 
ed as an emergency measure, it has 
usually continued to exist long after 
the passing of the emergency which facilitated its 
enactment. If a tax can survive the first few years 
of its existence, the feeble clamor of the inchoate 
and unorganized opposition fades. Legislative bod- 
ies are loathe to abolish a tax measure that has 
shown itself to be a good revenue producer. 


On the other hand, the continuance of an unpopu- 
lar tax serves to arouse public apathy to such a 
point that the administration of the tax becomes 
more difficult and burdensome. The tax adminis- 
trator may be in accord with the majority of eco- 
nomic opinion regarding the defects of a-sales tax. 
He may feel that it has no place in a state tax sys- 
tem. It may be entirely contradictory to his social 
philosophy. Nevertheless, his personal reactions do 
not lessen his administrative responsibility. His 
task is twofold—to administer the tax in a just and 
impartial manner and to safeguard the interests of 
the state. 

With the advent of a new tax, such as a sales tax, 
the tax administration can do much to soothe the 


*C. E., M. S. P. A., Management and Research Consultant, Albany, 
New York. 
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derstandings of exemptions and 
deductions can be reduced to a 
minimum by clarifying the law by 
departmental interpretations. It is 
advisable to not only explain these provisions in 
non-technical language, but to include numerical 
illustrations of each case. It is surprising how the 
simplest statements are misinterpreted, intentionally 
or otherwise. Exemptions as a rule open up ave- 
nues of evasion and complicate returns. There is 
little doubt that many tax returns are purposely 
erroneous, particularly among the small taxpayers 
who hope to escape detection. 

The question of defining taxable and non-taxable 
transactions is principally one of legislation. In a 
general turnover tax few obstacles should be en- 
countered because of this difficulty as the tax is all 
inclusive. In a sales tax that involves both commo- 
dities and services questions will arise over just 
what portion of the sale is subject to taxation. Much 
unnecessary litigation can be avoided by a judicious 
use of diplomacy. Instead of arbitrarily or inde- 
pendently issuing a set of regulations, it is advisable 
to confer with representatives of each trade, indus- 
try, or activity affected. In conjunction with duly 
authorized committees from these groups, the tax 
administrator can then draft a code that will meet 
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with little opposition. Very few individuals will 
resort to legal action under these circumstances. 
Nor need the administration be reluctant about sug- 
gesting the formation of such advisory boards. 
Goodwill is just as valuable an asset to a govern- 
mental agency as to an industrial enterprise; in 
fact, more so, considering the public attitude con- 
cerning governmental bodies. Any action to which 
the administration resorts that reduces or eliminates 
public malignity is to be commended. 

The restriction on state taxation of interstate 
commerce is of constitutional origin. This provi- 
sion forbids the levying of an import, export, or 
tonnage duty. The fact that goods have been 
shipped in interstate commerce does not prevent 
their being taxed after they have come to rest within 
the taxing jurisdiction. There are many situations 
which would require judicial interpretation. We 
are concerned with reducing these cases to as few 
as possible thus avoiding annoying legal action. A 
desirable procedure is to obtain legal opinion from 
the attorney general or staff counsel covering the 
cases that might appear. The tax administrator can 
then be guided by this opinion in framing depart- 
mental regulations and answering inquiries. Issuing 
rulings on this phase of the situation prior to the 
time the law goes into effect may give some indi- 
cation of the source from which legal action may 
emanate. It must be remembered, however, that all 
regulations are tentative and subject to challenge. 
It is to be expected that large distributors and indus- 
tries will resort to such action if by so doing there 
is a possibility of avoiding taxation. 

How to simplify the administrative complications 
that are produced by differences in rate classification 
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provokes thought. Much depends upon how well 
the scope of the tax has been defined and the rate 
structure determined. Amplification of the legal 
provisions may be made in the rules and regulations. 
This may tend to discourage the reporting of trans- 
actions as subject to a lower rate than justified. 
The truth of the matter is‘that there isn’t any easy 
road to simplification. As few factual data are avail- 
able concerning this phase of administration, it is 
possible that tax authorities over-estimate the dif- 
ficulties to be encountered on this score. 

The problems of evasion and understatement of 
turnover will be considered under the phase of con- 
trol. 


Suggested Administrative Organization 


N DISCUSSIONS concerning the administrative 

aspects of sales taxation, very little attention has 
been paid to the organization necessary to success- 
fully supervise its collection and administration. It 
has been taken for granted that the requisite ma- 
chinery will be forthcoming and utilized. The gen- 
eral inclination, particularly when the measure is a 
temporary one, is for the organization to just grow 
up. It is at this point that much can be done to 
meet the canon of economy in taxation. Needless 
expense can be saved by thoughtful planning and 
coordination. There seems to be general agreement 
on one point, that a sales tax requires a high degree 
of administrative control. 

The type of organization to effect this control is 
influenced by several factors, such as types of enter- 
prises which fall within the scope of the tax, their 
geographic distribution, relative size of these con- 
cerns, whether the majority of the revenue is to be 
collected from a small number of 
large business houses or from many 
small ones, and the volume of re- 
turns to be expected. After weigh- 
ing the relative importance of the 
factors involved, decision can be 
made as to whether to employ a 
line, functional, or line and staff 
type of organization. Just which 
structure will prove the most effi- 
cient depends upon the particular 
conditions under which it must 
function. Structure is not an end 
in itself, nor is there anything sac- 
rosanct about it. Its principal 
characteristic is to increase or de- 
crease the effectiveness of those 
who must operate under it. 

The structure of the suggested 
organization is of the line and staf! 
type with a centralized authority. 
The sales tax bureau will be one 
of several in the tax department or 
equivalent agency. It will be com- 
posed of a central and district 
offices as deemed necessary. 

The central office is divided into 
seven divisions — administration, 
files, collection, audit, investiga- 
tion, statistical, and information. 
The administration division is re- 
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sponsible for general administra- 
tion and supervision of the central 
and district offices, general serv- 
ices, mail and correspondence, sup- 
plies and printing, and personnel 
administration. The files division 
will have direct charge of all cen- 
tral office files and general and 
supervisory charge of the district 
office files. In this manner certain 
(livisions are seen to be under staff 
control. The collection division 
is charged with the supervision of 
collections, delinquencies, and re- 
funds. The duties of the audit 
division consist of making field 
audits and auditing all sales tax 
returns and collectors’ accounts. 
The investigation division will se- 
cure all information possible about 
evasions and compare tax returns 
with other tax data. As the name 
implies, the statistical division will 
prepare statistics, classifications, 
and analyses of sales tax data. The 
function of the information divi- 
sion is to handle general inquiries 
relating to the law, rules and regu- 
lations, to publish the rules and 
regulations for bureau use and dis- 
tribution, and to take care of pub- 
licity. 

The district offices are account- 
able for actually collecting the sales tax, making field 
audits of such returns as may be referred to them, and 
carrying on investigational work under the direction of 
the central office. To accomplish this the district office 
is divided into five divisions—field audit, investigation, 
and information, whose functions are similar to those 
of the central office divisions and which work in 
conjunction with them; a mail division which 
handles all incoming and outgoing correspondence, 
and a cashiers’ division which actually collects the 
tax tendered for payment. The cashiers’ division is 
subdivided into four units. A returns examination 
unit checks the returns to see payments tendered 
agree with amounts listed as due. A teller’s unit 
makes the actual collection. A files unit prepares 
lists of those submitting returns and keeps the office 


files. A bookkeeping unit keeps the district office 
books. 


It is apparent that in general the central office 
supervises the activities of the district offices and 
audits all returns, while the district offices serve as 
contact points with the taxpayers and handle all de- 
tails but audit of returns. The organization pictured 
may well serve as a starting point and should not 
be regarded as rigid. A preconceived structure is 
often allowed to crystallize into a permanent one 
without considering the varied living forces which 
compose it. No form can be looked upon as final or 
as freed from liability to improvement. To provide 
fHexibility, analysis and recasting to fit modified con- 
ditions are essential. 
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Personnel Requirements 


yy the exception of purely administrative 
and legal positions, personnel may be dis- 
tributed into three groups—stenographic, clerical, 
and accounting. The most desirable allocation is a 
matter for local decision, and should be predicated 
upon the work volume expected. A division of 
about 40 per cent clerical and stenographic and 60 
per cent accounting seems to be prevalent among 
existing organizations. In all probability the num- 
ber of field examiners necessary will afford the most 
concern. A rough rule which may serve as a guide 
is to allow one field examiner for every four thou- 
sand returns. There is little question that the serv- 
ices of practically any number of field examiners 
can be advantageously utilized. The larger the field 
force, the greater the control which may be exer- 
cised. The matter resolves itself into a problem in 
maxima and minima, that is, securing the maximum 


_ effort and control at a minimum expenditure. 


Cost of Administration 


HE cost of administration is usually expressed 

as a percentage of the revenue collected. Just 
how great a percentage is justifiable is a contro- 
versial matter. The experience of other states offers 
little assistance in forming an opinion on this phase 
of the problem, as this index shows extreme varia- 
tions from state to state. Fluctuations from year to 
year within the same state disclose the unreliability 
of this measure as a means of comparison. For 
example, in West Virginia the cost of collection in 
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1922 was 3.88 per cent, in 1927 it was 1.10 per cent, 
and in 1930 it was 1.18 per cent. The cost of col- 
lecting the Mississippi tax from May 1, 1932 to 
November 30, 1932 was 3.8 per cent. To cite an- 
other extreme, in 1930’ the collections in Kentucky 
were $85,139 and the cost of collection amounted to 
$35,457 or approximately 44.6 per cent. The dis- 
missal of court cases would have made possible the 
collection of approximately $400,000 from a few large 
merchants at very little additional cost. This would 
have lowered the cost of administration to 7.31 per 
cent. 

The point to be emphasized is that costs can be 
divided into two classes, constant and variable. 
There is a minimum amount of expense incurred for 
the mere existence of the administrative machinery 
no matter what the volume of work may be. This 
is the constant portion of the cost item, being an 
irreducible minimum. As the work load increases 
no additions in personnel or equipment are neces- 
sary up to a certain point. Above this point the 
variable factor of expense enters, although it is not 
in direct proportion. It should follow the industrial 
parallel of production at decreasing cost. Whether 
it does or not is a question of management. 

It is apparent that the cost item can be made to 
follow any curve desired after the minimum point is 
reached, as a large portion of the variable expense 
will be for field examiners. By omitting additions 
which are not necessary for actually collecting the 
tax a low index can be secured. Another organiza- 
tion making these additions may secure additional 
revenue by cutting down evasions. This revenue 
may not be large enough to prevent the percentage 
factor from rising, although it may be several times 
the cost of collection. On casual examination the 
general public would believe the latter organization 
less efficient when in reality its efficiency is higher. 
There are many extraneous factors that enter into 
the matter which make such indices unfair methods 
of comparison. 

A suggested procedure that may be followed is to 
fix a maximum percentage index based on estimated 
revenue and to build up a minimum organization. 
Deducting this cost from the maximum will leave 
the maximum amount available for control. This 
does not mean it must be expended. A great dif- 
ficulty in making an appropriation to a govern- 
mental body is that some means will be found of 
disbursing it if possible. The broader aspect of an 
appropriation—namely, the requirement of executive 
sanction before disbursement—is usually lacking. 


External Control 


ECURING external control over tax paying en- 
terprises is no easy matter as might first be 
supposed. European experience, particularly that of 
France, demonstrates the wholesale evasions and 
subterfuges to which the taxpayer will resort. Ex- 
aminers cannot investigate every return that is filed 
as the cost would be prohibitive. Utilization of 
every administrative device available is therefore a 
necessity. 
Several external controlling mechanisms which 
will materially increase the effectiveness of regula- 
tion are dependent upon the legal provisions en- 
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acted in the law. Requiring all enterprises that fall 
within the scope of the tax to procure a license to 
engage in business affords one means of control. 
The license should be prominently displayed. As it 
is a regular routine duty for local police officers to 
inspect all business establishments on their posts, 
they may be used to check the licensing provision. 
The license requirement also provides a check list 
of all concerns that should file a return. In Ken- 
tucky a check list was compiled from city directories, 
Bradstreet’s directory, and a street to street canvass 
by field men. The local assessors and Chambers of 
Commerce may be of service by supplying a list of 
all business firms in their jurisdictions. Returns 
should be required of all firms whether the volume 
of business necessitates a tax payment or not. 


Full publicity may be given to all tax payments. 
This has been done in Pennsylvania in regard to the 
mercantile tax. It is an expensive method and 
doubtful if the cost is justified. It supplies business 
rivals with an opportunity to report competing firms 
that have evaded payment. 


Examination of sales records of wholesalers and 
manufacturers and inspection of freight records will 
aid in further uncovering evasions. Sales tax pay- 
ments may also be checked against other tax returns 
such as the income tax. 

The law generally empowers the collecting agency 
to stipulate the type of records that tax paying enter- 
prises should maintain. Large concerns as a matter 
of business keep accurate accounts, so little difficulty 
should be encountered in determining taxable trans- 
actions as far as they are concerned. The smaller 
taxpayers may be supplied with special books to 
facilitate examination, or may be required to pre- 
serve purchase invoices and sales records. Irrespec- 
tive of the specific requirements in this matter, the 
fact that all records are subject to an unannounced 
examination will serve to stimulate integrity. Hav- 
ing a fiscal oath on the return form is another 
deterrent to falsification. 

When fines and penalties are provided for by law, 
they should be enforced and publicized. It is true 
that too severe a penalty for minor infractions nulli- 
fies their effectiveness. 

In addition to the methods of control already 
described, external indices which will be of value in 
checking tax returns can be developed. Various 
operating ratios, or data for their compilation are 
available from the United States Bureau of Census 
reports. The principal indices of this character 
which may be utilized are as follows: 


Percentage of total operating expenses to total 
sales. 

Percentage of rental cost to total sales. 

Percentage of inventory at cost to total sales. 

Percentage of payroll to total sales. 

Number of employees to total sales. 


A district analysis of enterprises will reveal if any 
correlation exists between the suggested ratios. 
This district segregation is essential as local con- 
siderations vary from region to region. Whenever 
these measures are used, they should be intelligently 
applied and adjusted for seasonal variation. 

(Continued on page 268) 
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Are Capital Gains and Losses 
Largely Fictitious? 


By GeEorGE C. WILLIAMs * 


ized from the sale of assets reported on Fed- 

eral individual income tax returns during the 
years 1917 to 1931 inclusive indicated totals of 26 
billion dollars gains and 14 billion dollars losses. 
During the years 1929 and 1930 corporations re- 
ported over two billion dollars as gains from the sale 
of assets. Accordingly, it can be 


N RECENT compilation’ of gains and losses real- 


must give thought to the part played by the con- 
stantly changing value of the dollar. 

Chart I contains a graph showing the changes in 
the purchasing power of the dollar expressed in 
terms of wholesale prices during the period 1910 to 
1933. The table shows that during the period 1910 
to 1933 the dollar contracted in purchasing power 
during the years 1913 to 1920; and 





conservatively estimated that up- 
wards of thirty-five billion dollars 
was reported as gains from the sale 
of assets by individuals and corpo- 
rations on Federal income tax re- 
turns since the inception of the 
income tax laws. It will be shown 
herein that these capital gains and 
losses are largely fictitious and are 
the result of the changing value or 
purchasing power of the dollar. 
When the changing value of the 
dollar is adjusted by expressing the 
purchase and sale prices of assets 
in dollars of uniform value the fic- 
titious element of gains and losses 
from the sale of assets is elimi- 
nated. 

In Great Britain, capital gains 
and losses realized on the sale of 
capital assets are not recognized 
for income tax purposes. The 
House Ways and Means Subcom- 
mittee on Tax Revision in discus- 
sing’ these gains and losses, stated 
that our present method of taxing capital gains and 
losses is defective because, among other reasons, 
“the capital gains tax is imposed on the mere in- 
crease in monetary value resulting from the depre- 
ciation of the dollar instead of a real increase in 
value.” The late Dr. Adams in discussing? capital 
gains said that “they were ‘paper gains’ in large part, 
reflecting a general decline in the value of money” 
and that capital gain “contains a large number of 
‘paper’ gains or losses arising from variations in the 
purchasing power of money.” President Roosevelt 
in a radio address on October 22, 1933 said in part, 
“When we have restored the price level, we shall 
seek to establish and maintain a dollar which will 
not change its purchasing and debt-paying power 
during the succeeding generation.” Until the time 
when we have a uniform dollar whose value or pur- 
chasing power remains unchanged, capital gains and 
losses as now determined will continue to contain a 
fictitious element of gain or loss. Any considera- 
tion of how capital gains and losses should be taxed 

* Certified Public Accountant (N. C.), New York City. 


‘Preliminary Report of Subcommittee on Ways and Means on Tax 
Revision dated December 4, 1933 


_? Address delivered before the Chamber of Commerce of the United 
States at 19th Annual Meeting, May 1, 1931. 
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that, the buying power of the dollar 
expanded (with the exception of 
slight variations) during the period 
1920 to 1933. Since March, 1933 
the buying power of the dollar has 
again started to contract under ris- 
ing price levels. The wide fluctua- 
tions in the purchasing power of 
the dollar clearly indicate the need 
of a dollar of uniform value. 

Suppose John Doe purchased a 
house in 1913 for $69,800, which 
house he sold in 1920 for $154,400. 
Immediately thereafter he purchased 
a house in a different location for 
$154,400 exactly similar to the one 
he sold. (No depreciation consid- 
ered to simplify illustration.) The 
chart shows that it would take about 
$2.21 to buy in 1920 as much as $1 
purchased in 1913. Although John 
Doe ended this transaction in the 
same financial condition as he was 
in 1913, a fictitious gain of $84,600 
is taxed. Even if John Doe simply 
sold his house in 1920 and realized cash of $154,400, 
he finds in 1920 that with his $154,400 he can only 
purchase the same amount of food, clothing, other 
necessities, etc., as he could have purchased in 1913 
with his $69,800. ($69,800 x 2.212 = $154,400.) 

In Germany, during the year 1923, it took one 
trillion marks to buy what one mark purchased in 
1913. The published prevailing rate of exchange of 
the German mark valued in terms of United States 
dollars was $0.23719 in 1913 (C. B. I—1, p. 51) and 
in 1923 was $0.000,000,000,000,232 (C. B. ITI—1, p. 
75), which rates of exchange also evidence the tre- 
mendous decline in the value or purchasing power 
of the mark. To illustrate this contraction in buying 
power of the mark, let us use dollars instead: of 
marks and suppose an asset was purchased in 1913 
for $100 and sold in 1923 for 100 trillion dollars. A 
fictitious gain of 100 trillion dollars (less $100 cost) 
on this sale would be determined and taxed under 
our existing income tax laws which ignore the value 
of the monetary unit in computing gains and losses 
from the sale of assets. Another equally absurd 
result of ignoring the real value of a monetary unit 
is clearly illustrated by citing the case of a German 
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Chart I* 


PURCHASING POWER OF THE DOLLAR EXPRESSED IN TERMS OF WHOLESALE PRICES, 1910 - 1955. 
(1926 = 100 cents) 


M9to i915 1920 1925 1930 1935 


~ * Prepared by Bureau of Labor Statistics, U. S. Department of 
Commerce. 

laborer, who in 1923 was paid wages of four trillion 
marks a day (equivalent in value to approximately 
one dollar a day in real wages). Under our income 
tax laws, his wages would be taxed at the highest 
tax rates and his personal exemption would be mean- 
ingless. He would have to pay over 60 per cent of 
his small wages as income taxes if the real value 
of the mark was ignored. These examples clearly 
illustrate the fallacy of ignoring the real value of 
the monetary unit in determining gains and losses 
from the sale of capital assets. The only difference 
between Germany’s experience during the period 
1913 to 1923 and our experience during the period 
1913 to 1933 is that Germany’s monetary unit fluctu- 
ated in value more severely than the dollar. Even 
in the United States during the year 1864 one hun- 
dred dollars in greenbacks were worth only 39 dol- 
lars in gold and one hundred Confederate paper 
dollars were practically worthless as were the Ger- 
man marks in 1923. 

The National Industrial Conference Board Inc. 
has made the following unofficial estimates of na- 
tional wealth valued in 1913 dollars and in actual 
current dollars for the years 1913, 1920, 1921, 1926 
and 1930 as follows: 

In 1913 In Actual 


Dollars Current Dollars 
Year (Billions of Dollars) (Billions of Dollars) 


1913 $189 $189 
1920 219 484 
1921 223 312 
1926 244 350 
1930 261 323 


As shown by the above tabulation, there was a slow 
but gradual increase in National Wealth, when val- 
ued uniformly in 1913 dollars, between the years 
1913 and 1930. The fluctuating valuations of the 
National Wealth on the basis of actual current dol- 
lars also clearly indicates the necessity of using a 
dollar whose value does not change over a period of 
vears for the purpose of determining the taxable 
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real gain or loss on the sale of assets. Surely, the 
National Wealth was greater in 1930 than in 1920, 
yet, using actual current dollars as a basis of valua- 
tion, the estimated value of National Wealth de- 
creased from 484 billion dollars to 323 billion dollars. 
Similarly, it is just as incorrect to conclude that, if 
all the estimated National~Wealth in 1913 of 189 
billion dollars had been sold in 1920 for 484 billion 
dollars, a real taxable income of approximately 295 
billion dollars would have been realized. 

Chart II contains a graph prepared by the Na- 
tional Industrial Conference Board, Inc., which 
shows the estimated National Wealth and its rela- 
tion to the 1913 price level, and also shows an index 
of wholesale prices in the United States during the 
years 1912 to 1932, inclusive. 


Are Capital Gains Income? 


HERE is a serious question whether capital 
gains as now determined constitute income with- 
in the scope of the sixteenth amendment to the Con- 
stitution of the United States. Ina report on Capital 
Gain and Losses prepared by the Joint Committee 
on Internal Revenue Taxation, and transmitted to 
Congress on June 8, 1929, the following comment, 
on page seven, is made: 
It will be plain from a little thought on this matter that 
a large part of our capital gains are the result of the re- 
duced purchasing power of our dollar. Whether these 
more or less fictitious gains are properly taxed is a serious 
question. 
It is erroneous to assume that income in the true 
and substantial sense is received merely as the result 
of receiving a larger number of dollars as the selling 
price than the number of dollars paid as the purchase 
price, and ignoring the real value of the dollar at 
the dates of purchase and sale. It seems incredible 
that Congress intended to tax or that the sixteenth 
amendment permits taxation of a sale of an asset 
which clearly only returned the real capital cost and 
produced no gain, no profit, and hence no income. 


Chart II * 
NATIONAL WEALTH AND ITS RELATION 
TO THE 1913 PRICE LEVEL 
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Without a real gain no income can be said to be real- 
ized. The United States Supreme Court in Lynch v. 
Turrish (247 U.S. 221) held that gross income does 
not include everything that comes in, and in Eisner 
v. Macomber (252 U. S. 189), in holding stock divi- 
dends were not “income,” made the following rele- 
vant comments: 

It becomes essential to distinguish between what is and 
what is not “income,” as the term is there used; and to 
apply the distinction, as cases arise, according to truth and 
substance, without regard to form. 

Income may be defined as the gain derived from capital, 
from labor, or from both combined, provided it be under- 


stood to include profit gained through a sale or conversion 
of capital assets. 

Having regard to the very truth of the matter, to sub- 
stance and not to form, he has received nothing that 
answers the definition of income within the meaning of the 
sixteenth amendment. 


Being concerned only with the true character and effect 
of such a dividend * * *, 

Throughout the argument of the Government, in a 
variety of forms, runs the fundamental error already men- 
tioned—a failure to appraise correctly the force of the term 
“income” as used in the sixteenth amendment, or at least 
give practical effect to it. 


But, looking through the form, we cannot disregard the 
essential truth disclosed * * *, 
Applying ‘the above principles laid down in Eisner 
v. Macomber by the U. S. Supreme Court to capital 
gains and losses, it becomes necessary to not only 
consider the number of dollars paid for an asset sold, 
but, in addition, it is necessary to ascertain if the 
value of the dollar at the time the asset was pur- 
chased was different from the value of the dollar 
at the time of the sale. If the dollar had the same value 
at the date of purchase and sale, then any excess of 
dollars received as selling price over cost would repre- 
sent real income. But, if the dollar at the time of the 
sale was only worth one-half as much as the dollar at 
the time of purchase, no income would be realized un- 
less the number of dollars received as the selling price 
was more than double the number of dollars paid as 
the purchase price. The real cost or capital invested 
must be returned before profit is gained through a 
sale of capital assets. For example, suppose John 
Doe bought an asset in 1913 for $10,000 which he 
sold in 1920 for $22,120. Having regard to the very 
truth of the matter, to substance and not to form, 
John Doe has received nothing that answers the 
definition of income for the reason that the $22,120 
selling price merely represents the return of the 
$10,000 cost in 1913. (As previously shown herein 
it took $2.212 in 1920 to buy what $1 purchased in 
1913.) The fundamental error of ignoring the con- 
stantly changing value or purchasing power of the 
dollar results in the determination of fictitious capi- 
tal gains that do not represent income within the 
meaning of the sixteenth amendment. Gains or 
profits on the sale of capital assets must be real and 
not fictitious under the Supreme Court’s definition 
of income in Eisner v. Macomber (supra). 


Tax-free Exchanges of Capital Assets 
Section 112(b) of the 1932 Revenue Act provides 
that: 


No gain or loss shall be recognized if property held for 
productive use in trade or business or for investment (not 
including stock in trade * * *) is exchanged solely for 


property of a like kind to be held either for productive use ° 


in trade or business or for investment. 
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Under the above provision John Doe exchanges 
an asset which he purchased for investment in 1913 
for $10,000 for an asset of like kind in 1920 that was 
worth $22,120. No taxable gain was realized. Yet, 
if he had first sold the asset in 1920 for $22,120 and 
then purchased the other asset of like kind for 
$22,120 he would have been taxed on a fictitious gain 
of $12,120 merely because he did not barter or make 
a direct exchange. This illustration also indicates 
the weakness of existing methods of taxing fictitious 
gains and losses from the sale of assets. 


Methods of Taxing Capital Gains 


NDER the British system, capital gains or losses 

are not subjected to income taxes. Under the 
1932 Revenue Act gains on assets held over two 
years were taxed at 12% per cent. The late Dr. 
Adams proposed to reduce the 12% per cent rate to 
6 per cent to corporations as well as to individuals 
and to apply to all capital assets regardless of the 
length of time held, excluding the person who buys 
and sells securities or real estate or any other capital 
asset frequently enough to make such exchanges a 
business, or one of his businesses, such person would 
pay the regular tax on the gains derived as on any 
other business profit. The Adams’ plan also pro- 
posed to reduce the credit on capital net losses to 
6 per cent to corporations as well as individuals. 

The Subcommittee of the House Committee on 
Ways and Means in its report previously referred 
to herein stated that it “has been unable to reach the 
conclusion that we should adopt the British system. 
It is deemed wiser to attempt a step in this direction 
without letting capital gains go untaxed.” The 
writer agrees with the conclusion that the British 
system of not taxing capital gains should not be 
adopted for the reason that under the British plan 
real gains due to conditions other than the changing 
value of the dollar that should be taxed go untaxed. 

The new 1934 Revenue Act taxes capital gains and 
losses by having declining percentages of the gains 
and losses recognized according to the length of 
time the property was held, as follows: 

Section 117. Capital Gains and Losses. 

(a) General Rule—In the case of a taxpayer, other than 
a corporation, only the following percentages of the gain 
or loss recognized upon the sale or exchange of a capital 
asset shall be taken into account in computing net income: 

100 per centum if thé capital asset has been held for not 
more than 1 year; 

80 per centum if the capital asset has been held for more 
than 1 year, but not for more than 2 years; 

60 per centum if the capital asset has been held for more 
than 2 years but not for more than 5 years; 

40 per centum if the capital asset has been held for more 
than 5 years but not for more than 10 years; 

30 per centum if the capital asset has been held for more 
than 10 years. 

(d) Limitation on Capital Losses—Losses from sales or 
exchanges of capital assets shall be allowed only to the 
extent of $2,000 plus the gains from such sales or ex- 
changes. * * * 

Some of the principal gbjections to this method in 
the 1934 Revenue Act of taxing capital gains and 
losses are: 

(1) The fictitious elements of capital gains and 
losses, due to ignoring the changing value of the 
dollar, are still improperly considered as income. 
(Continued on page 273) 












































































































































































































































































































































































































































































































































































































































Business License Taxes in Florida 


Part I. The History and Relative Importance of 


Business License Taxes in Florida 
By A. Stuart CAMPBELL, Ph. D.* 


HIS study’ has been made of a class of taxes 
which it is felt has been neglected. Largely 
because it contributes the bulk of state and 
local taxes, the general property tax has received the 
most attention from tax students. State income 
taxes, sales taxes, and inheritance taxes have also 
been the subject of intensive study, 
and lately, the gasoline tax and the 


is granted by some governmental division; granted 
at discretion, revocable at pleasure, and usually is- 
sued for a limited time.”? The paramount feature 
is privilege, or special permission to do something, 
or engage in some profitable activity. The usual 
theoretical justification is to enable the government 
to regulate, by the police power, 
business and activities which should 





motor vehicle registration tax have 
received a great deal of attention, as 
a result of their increasing impor- 
tance in recent years. 

Yet there is real need for an in- 
vestigation of the business license 
tax system in Florida, and other 
states having similar systems. There 
is perhaps less order and method, 
and a greater lack of uniformity, in 
the determination of these rates 
than in the case of any other taxes 
used in our state. This results in 
gross inequalities in the burden of 
the license taxes, with consequent 
discrimination and injustice to the 
taxpayer. In fact, the whole sys- 
tem of business license taxes in 
Florida is a conglomeration of arbi- 
trary, individual taxes, which have 
been adopted at many different 








be kept subject to control, and a 
feature of the license is that it is 
unlawful to engage in these licensed 
activities without one. An impor- 
tant reason for license taxes is the 
revenue produced by them. The 
license is not altogether unlike the 
fee, of which the chief character- 
istic is special benefit, nor is it 
dissimilar to the ordinary tax, with 
its public purpose or common bene- 
fit.? A fee should never be greater 
than the value of the special benefit 
received, as measured by the special 
government cost, and if this limit is 
exceeded, the payment is presumed 
to be a tax. The license thus par- 
takes of the character of both the 
fee and the tax, as if it is based on 
the cost of maintaining or operating 
the department which issues it, it 








times, and under many varying 
conditions. 

This study includes the history 
of business license taxes in Florida; a comparison of 
the revenue obtained from business licenses with that 
from other sources; an analysis of the relative impor- 
tance of the different occupations, as shown by their 
number and the amount of taxes contributed in repre- 
sentative counties and cities; a description of state, 
county, and city license tax rates, with a detailed analy- 
sis showing their glaring inconsistencies and discrimi- 
natory effects; and a consideration of the ways in 
which the present license tax system could be 
changed for the better. Most of the data in the 
study were obtained from original sources, by per- 
sonal visits to, or direct correspondence with, the 
various county and city tax offices. 


A license has been defined as a “personal, non- 
assignable permission to do a particular thing, which 


* Bureau of Economic and Business Research, University of Florida. 
1This is the first of a series of three articles based upon a compre- 
hensive study of business license taxes in Florida. On account of space 
limitations a number of statistical and analytical tables included in the 
— study are omitted in the magazine articles. 
cknowledgment of appreciation is made to the tax collectors and court 
clerks who cooperated in the gathering of the material; to R. C. Unkrich 
and A. C. Blanchard, research assistants, who assisted faithfully in the 
work; to Dr. Truman C. Bigham and Prof. John G. Eldridge, of the 
University, who offered worthwhile suggestions concerning the study; 
and to Dean Walter J. Matherly, of the College of Business Administra- 
tion, whose encouragement made the study possible, 
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would be considered a license fee, 
but if it brings in a net revenue 
above the cost of regulation, it 
would be a license tax. The most important are 
really business taxes, the license being issued as a 
means of collection. Originally, the idea of regula- 
tion was uppermost, but as time has gone on revenue 
has come to be the dominant consideration. A few 
licenses, such as the motor vehicle registration license 
and the hunting and fishing licenses, are classed as 
non-business licenses, and will not be considered 
with the business license taxes. 


The people of Florida, in a constitution which was 
drafted in 1839, and which became effective in 1845, 
upon the admission of the state into the Union, pro- 
vided for the necessary revenue of the state.> Under 
the system first used, businesses were taxed like in- 
dividuals, upon their personal and real property, very 
few of them being singled out for special taxation. 
However, some license taxes were used during the 
early history of the state, after it was admitted to 
the Union. These license taxes which were imposed 
applied to only a few types of business, and were 
mostly for the purpose of regulation, sometimes on 

2 Dictionary of Business and Finance, 1930—T. Y. Crowell. 

8 Public Finance, 1926—H. L. L 


utz. 
« Essays in Taxation, 1923—E. R. A, Seligman. 
5 Laws of Florida, 1845-1869, 
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moral grounds, sometimes for the conservation of 
resources, and also as competitive weapons of local 
industries. 

One of the oldest licenses was imposed in 1845 
on taverns and saloons, a relatively high tax being 
used as a means of regulating such establishments, 
and to some extent limiting their number. Some 
good women of the time wanted this tax made even 
higher. In 1847, an act imposing license taxes upon 
hawkers and peddlers of goods was passed, which 
was later amended to discriminate against peddlers 
of goods not grown or produced in the state. This 
policy of discrimination against the products or com- 
panies of other states or foreign countries was fol- 
lowed from this time on. Another such discriminatory 
tax provided for then was a very high rate imposed 
on foreign fishing vessels in Florida waters. 

Other early taxes were: a capital stock tax, in 
1847; license taxes on selected occupations such as 
agents, brokers, factors, horse traders, slave traders, 
dentists, photographers, and dealers of various kinds, 
in 1849; and taxes on foreign insurance companies 
and agents, bills of exchange, and slaves, in 1851. 
In 1869, with the revision of the state constitution 
after the carpet-bagger rule, provision was made for 
the imposing of a large number of additional occupa- 
tional license taxes, by the state, counties and cities, 
covering practically all of the important occupations 
at that time, examples of these being insurance 
agents, auctioneers, billiard tables, bowling alleys, 
hoats for peddling, circuses, hotels, lawyers, phy- 
sicians, peddlers and hawkers, soda fountains, liquor 
dealers and livery stables. It might be noted that a 
great many of the license rates in use today were 
first set in 1869, and some even earlier. 

The administration of the early license tax laws 
was notoriously poor. In 1849 provision was made 
for the licensee to pay the proper amount to the 
sheriff, who would issue him a receipt for the pay- 
ment. This receipt was then presented to the clerk 
of the circuit court, who issued the actual license, 
charging a $1.00 fee for it. The sheriff was per- 
mitted to retain 5 per cent for collecting the money, 
but the heavy penalties upon delinquent sheriffs 
seem to indicate that they often failed to make the 
proper returns.® 

For the period 1845-1861, business license taxes 
produced about 7% per cent of the state’s revenue.” 


setween 1869 and the end of the century, indi- 
vidual license taxes were imposed on various activi- 
ties, which had not been included in the former laws, 
examples of these being steamboats, telegraph com- 
panies, express companies, etc. 

It was in 1907, however, that the system of license 
taxes in Florida was so extended that it was made 
to apply to almost every occupation, the merchants, 
manufacturers, and professional men being included, 
as well as banks, insurance companies, transporta- 
tion companies and public utilities. This act of 
1907 provided license taxes for one hundred and 
forty-two business activities and occupations. Al- 
most the same act was passed again in 1913, and it 
is the same system, with a few minor changes, which 
is now in force. A number of the rates set at this 


®Laws of Florida, 1845-1869. 
"Senate Journal, 1861—Report of R. C. Williams, Comptroller. 
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time are in use today in the state, little consideration 
being given to changed conditions since then. Some 
of the agents, retail dealers, brokers, manufacturers 
and others have not had any change made in their 
rates since they were set in 1907. A number of the 
occupations discriminated against today were first 
singled out for such treatment in 1907, examples be- 
ing fortune telling, hypnotism, peddling, and dealers 
in malt, wines and liquors. Bases upon which the 
license taxes were levied varied widely, examples 
being: amount of the capital stock, value of the mer- 
chandise stock, population of the city in which located, 


number of employees, and purpose or desirability of 
the enterprise. 


In 1907, counties were instructed to set their 
license rates at 50 per cent of the state rates, and 
cities were authorized to do likewise, which is the 
same plan followed today. However, the majority 
of the cities then, as now, had special permission 


granted by their charters to make their own license 
tax rates. 


Changes in the 1907 law were made from time to 
time, these involving the addition of new occupa- 
tions, the raising of some rates slightly, and of 
others high enough to be discriminatory. In 1913, 
a number of occupations were added to the law, 
bringing the total to over two hundred.® From this 
time to the present many additional rates have been 
imposed. In 1931, a new scale of rates for merchants 
was provided, which was considerably higher than 
the old one. In this law, county rates were to be 
only one-fourth, instead of one-half, of the new state 
rates.?° ; 


This brief account" shows us that business li- 
censes in Florida have had an unsystematic and 
rather haphazard development. In the case of the 
majority of the rates, the state legislature simply 
singled out occupations here and there and put a 
tax on them. The basis of computation of some of 
these taxes bore no relation to that of any of the 
others. Discriminatory rates were placed on such 
occupations as were considered socially undesirable, 
or as competitive to local business interests. Some 
rates once placed in the law remained indefinitely 
without change. For example, the present state 
license rate for dentists, $10, was set in 1849, and 
the present rate for lawyers and physicians, which is 
the same, in 1869. The whole history of business 
license taxes in Florida has been characterized by 
arbitrary, irregular, discriminatory, and unscientific 
rates, which have simply accumulated through the 
years, and now represent an unwieldy mass that 
clings to the license tax system as barnacles to an 
old derelict. 


Relative Importance of Business License Taxes 


By comparing and contrasting the business license 
taxes with the other taxes now in effect, an idea of 
the relative position of business license taxes as in- 
come producers may be obtained. The percentage 
distribution of state tax revenue in all of the states 

8 Laws of Florida, 1907 Chap. 5597. 


® Laws of Florida, 1913 Chap. 6421. 
% General Acts and Resolutions, 1931 Chap. 15624. 
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for 1929 was selected because it shows more normal 
returns than the depression years. 


For the United States as a whole, business license 
taxes produced 16.93 per cent of the total state tax 
revenue in this year."1 Gasoline taxes were not in- 
cluded with business license taxes in this figure. 
Three other taxes exceeded the business license 
taxes in relative importance as producers of state 
revenue for the entire country. These were the gen- 
eral property tax, which produced 21.73 per cent; 
the motor vehicle license tax, which produced 17.81 
per cent; and the gasoline tax, which produced 17.53 
per cent. Other taxes of minor importance in the 
state revenue systems are: the inheritance tax, which 
produced 9.22 per cent of state tax revenue in all 
the states in this year; special property taxes, which 
produced 6.75 per cent; the income tax, 4.63 per 
cent; other special taxes, 4.29 per cent ; non-business 
licenses, .90 per cent; and the poll tax, .22 per cent.” 


Table I 


PERCENTAGE DISTRIBUTION OF BUSINESS LICENSE TAX 
REVENUE—1929 











State Tax Local Tax 
Revenue ! Revenue ? 
(Percentage—- (Percentage— 
Business Licenses & 
Licenses) Permits) 
NS earner 16.93% 4.42% 
RN. oD oe ira hoe 26.15 23.78 
CS EE eee 3.61 7.25 
MI Soe ss Gh wine & eases 10.30 3.20 
EERE Saas tie 45.75 5.78 
I a5 gist a sigraiet-0 Loy 6.81 4.71 
ee OEE Oe 27.97 1.37 
Delaware . Sr I Se ia ak Sea 3.13 2.32 
EE S44 oes nclbee 26-p.ee ek 7.79 5.65 
eee rr Te 11.87 11.64 
NS oo ca ae Sha to pcerd dina 5.90 12.05 
SS re eee 18.28 5.50 
Indiana . A eee 9.97 2.07 
Iowa Rasaa a ituaesw add 10.50 6.18 
Kansas ee ee 7.81 4.48 
I” eda ihn eae isi sae ees 9.72 4.02 
Louisiana Sse thitatloce enamel 16.88 3.89 
Maine . i a ee eT 15.72 0.75 
OS Pr eee re 25.67 6.76 
Massachusetts ............ 7.59 0.50 
MI 5.4, ghee Soackie koe « 5.74 5.91 
Ng gre axes uno 33.15 1.33 
NE 55.0 os wncineeee ead 17.37 15.78 
0 Ee a eee 8.07 5.03 
Montana 22.06 7.19 
Nebraska 4.70 6.81 
Nevada EP oe eee 2.05 8.47 
New Hampshire 6.23 4.08 
New Jersey ... 3.04 2.79 
New Mexico 2.78 4.42 
New York .. A 20.36 3.22 
North Carolinia ........... 13.30 2.08 
North Dakota ; , 10.92 3.10 
td Glas diy ao eciuhe aan 29.91 6.85 
Oklahoma .. ; co 35.08 13.74 
ME, Mite ahs eae catia toate 4.75 1.24 
Pennsylvania SS ee pee 12.96 2.62 
Rhode Island ASPET eat 9.60 1.02 
South Carolina . ve 25.61 8.92 
South Dakota . ee 8.79 6.92 
Tennessee .... EAs 25.67 5.97 
EES See pee eee 14.66 7.34 
Utah . COR ae : 4.79 2.50 
SSR ee eae 6.00 0.42 
NN Bo Sgn ascii asd 25.57 12.32 
Washington ....... a. 7.30 3.03 
West Virginia <9 ‘ 25.80 0.77 
Wisconsin .......... neo 7.31 1.77 
’ Wyoming . hie ea are oe 3.83 4.63 





‘Financial Statistics of States, 1929—Bureau of the Census, U. S. 
Department of Commerce. 


* Cost of Government in the United States—National Industrial Con- 
ference Board, 1932. 














In Florida, business license taxes produced 7.79 
per cent of the state revenue, in this year,’® which is 
less than half of the 16.93 for the nation. This seems 


1 Financial Statistics of States, 1929—Bureau of the Census, Depart- 
ment of Commerce. 


12 Thid. 
8 Tid, 
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to indicate that Florida might increase its business 
license tax revenue substantially, and still have an 
average lower than that of the other states. Among 
all the states in the United States, Florida ranked 
thirty-first in the percentage of state tax revenue 
produced by business license taxes in this year. 
California ranked first, with 45.75 per cent of its 
state tax revenue produced by business licenses; 
Oklahoma second, with 35.08 per cent; and Minne- 
sota third, with 33.15 per cent. Among the southern 
states, Florida ranked lowest in the percentage of 
state tax revenue obtained from business license 
taxes. Alabama ranked first among the southern 
states, with 26.15 per cent; followed by Tennessee, 
with 25.67 per cent; South Carolina, with 25.61 per 
cent; and Virginia, with 25.57 per cent. 

The percentage distribution of local tax revenue, 
both county and city revenue, for the same year 
(1929), in all of the states, the division being be- 
tween the general property taxes, licenses and per- 
mits, and other taxes, are other points considered. 

For the United States as a whole, only 4.42 per 
cent of the total local revenue was produced by li- 
censes and permits.** General property taxes pro- 
duced 92.28 per cent of local revenue in all the states, 
and other taxes 3.30 per cent.* The general prop- 
erty tax thus produces more than nine-tenths of the 
local tax revenue in the average state. 

In Florida, licenses and permits produced 5.65 per 
cent of the total local tax revenue, in the year under 
consideration.’® This 5.65 per cent is a little higher 
than the general average of 4.42 per cent, which in- 
dicates that the percentage of local tax revenue in 
Florida which is obtained from licenses and permits 
is slightly greater than in the average state in our 
country. Later in this article it will be shown that 
our city licenses make this average higher than that 
for the country, for our county license revenue is 
very small. Florida ranked twentieth among all the 
states in the proportion of local tax revenue pro- 
duced by licenses and permits, in this -year, and 
eighth among the twelve southern states in this re- 
spect. The leading states in the country in the 
proportion of local revenue obtained from business 
licenses were the following: Alabama, with 23.78 
per cent; Mississippi, 15.78 per cent; Oklahoma, 
13.74 per cent; Virginia, 12.32 per cent; Idaho, 12.05 
per cent; and Georgia, 11.64 per cent. It should be 
noted that although Florida’s percentage of business 
license tax revenue to total local revenue exceeded 
the general average for the nation, it was less than 
that of two-thirds of the southern states. 


Classification of Florida Gross Revenue in 
Fiscal Year 1931-1932 


Next is considered a detailed classification of the 
gross revenue of the State of Florida, for the fiscal 
year, 1931-32."7 In this year, only 84 per cent of the 
state receipts from all sources came from state taxes, 
licenses and fees, the remainder coming from inter- 
est on funds and deposits, miscellaneous receipts, 
and appropriations from the Federal Government. 





™% Cost of Government in the United States, National Industrial Con- 


ference Board, 1932. 

15 Tbid. 

16 Thid. 

7 Report of the Comptroller, State of Florida, 1932. 
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The various state licenses are given in such detailed 
form that it is difficult to get any one percentage for 
them. Taking the items listed as business licenses, 
it is found that they comprise 7.28 per cent of the 
total state revenue, and 8.65 per cent of the total 
state revenue from taxes, licenses and fees. Adding 
in some additional items which are theoretically 
taxes, but which affect businesses in the same way 
as licenses, such as the 2 per cent Insurance 
Premium Tax, Utility Tax, Bank Examination Tax, 
and Pullman Gross Receipts Tax, we have 9.97 per 
cent of the total state revenue, and 11.86 per cent of 
the state revenue from taxes, licenses and fees, that 
is derived from business taxes. 


Table II 
REVENUE FOR THE STATE OF FLORIDA 
(Fiscal Year 1931-32)1 


Percentage 
Percentage of Taxes 
Total of Total Licenses 
Taxes Receipts Receipts and Fees 
ee Se $15,245,275 44.65% 53.17% 
A SS eee 3,579,343 10.48 12.48 
2% Insurance Premium Tax 766,900 2.25 2.67 
Documentary Stamp Tax .. 264,370 ar 92 
Corporation Capital Stock 
WS ce ee ee 230,000 .67 .80 
Inheritance and Estate Taxes 170,246 50 59 
CE I oclug OK ce sccace 120,816 5 -42 
= eae 68,604 .20 .24 
Special District Taxes... ., 34,957 10 12 
Bank Examiration Tax.... 29.665 .08 10 
Commission Taxes ....... 15,995 .04 .06 
Pullman Co. Gross Receipts 
J Se eee 4,448 01 .02 
Clee Ge oe. es 26,292 .08 .09 
Licenses 
Motor Vehicle ............ 5,371,321 15.73 18.73 
State Racing Commission... 737,301 2.16 2.57 
General Inspection ........ 557,321 1.64 1.94 
General License ... 383,074 1.12 1.33 
Hunting & Fishing Licenses 220,596 65 a 
Insurance Companies and 
Moke inte toi oss: 157,358 47 55 
Automobile Senpeatten . 156,956 47 “52 
Store EsCOnses ......  - 0:6 ss 80,187 .23 .28 
Railroad Licenses .. 51,004 15 18 
Misc. ae ~ and Permits 350,730 1.04 1.25 
ees 
Secretary of State......... 27,623 .08 .09 
LO eee oe 18,315 05 06 
CRUE og ose cs. eng cies 5,829 02 02 





Total Revenue — From 
Taxes, Licenses and 
rae $28,674,526 83.99% 100.00% 

Miscellaneous Receipts, 

ederal Receipts, 


Verio & Refunds 5,467,788 16.01 





Total Revenue—From 
All Sources ...... $34,142,314 100.00% 


1 Report of the Comptroller, State of Florida, 1932. 











The most important single source of state revenue 
in Florida is the gasoline tax, which during this year 
produced 44.65 per cent of the total revenue of the 
state, and 53.17 per cent of the revenue from taxes, 
licenses and fees. The motor vehicle license” tax 
ree spaa the next largest portion of state revenue, 

5.73 per cent, and 18.73 per cent of the state revenue 
can taxes, licenses and fees. The general property 
tax was third in this year, producing 10.48 per cent 
of the total state revenue, and 12.48 per cent of the 
state revenue from taxes, licenses and fees.1% This 
tax contributed a much larger share of state revenue 
in past years, but in 1931-32 its rate was reduced 
from 14 mills to 4% mills, in accordance with a 
policy of allowing the counties to retain a larger 
part of this revenue; hence its smaller contribution. 


8 Report of the Comptroller, State of Florida, 1932. 
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Importance of Business License Tax to Counties 


Having shown just what proportion of our state’s 
revenue is derived from business licenses, and the 
relative position of such licenses among all the 
classes of state revenue, this same information will 
now be shown for the counties. For this purpose, 
the author obtained from original sources data which 
showed the exact contribution made to county 
revenue by each class of tax or revenue. He selected 
forty-five of the sixty-seven counties in Florida, and 
made personal visits to the tax offices or secured the 
data by direct correspondence. The period chosen 
was the county fiscal year, October 1, 1931-Septem- 
ber 30, 1932. The figures for county license tax 
income are approximately one-half those of the state 
income from the same source, since the county li- 
cense tax rate is one-half that of the state rate. 

The results of this survey showed that the county 
revenue from business license taxes constituted in 
this period just 1.01 per cent of the total revenue of 
the counties considered, and 1.04 per cent of the 
county revenue from taxes alone. It was necessary 
to compute these two percentages in analyzing this 
data, as all of the counties did not send in reports 
for miscellaneous revenue. These county percent- 
ages are thus seen to be much smaller than the state 
contribution from license taxes, of 7.28 per cent of 
total revenue, and 8.65 per cent of tax revenue. They 
are also much smaller than the 5.65 per cent of total 
local tax revenue produced by licenses. The general 


Table III 


BUSINESS LICENSE TAX REVENUE FOR SELECTED COUNTIES 
IN FLORIDA SS TO TOTAL 


Lora aaa 1, 1931—September 30, 1932) 

















Busines Per Cent 
License Tax of Total 

County Revenue Taxes 
Average 45 Counties i eo ee 1.04% 
i ; Re ee $ 3,805 0.99 
2a ; : 290 .68 
SOs Ged hicceine ees beta . 1,731 2.40 
ee, ere . opi beets 2,607 .80 
eae age. FE ML 203 .67 
Chariotte ......- eae : 586 1.10 
eae Panny 336 .37 
RST... $955 5 bid tAl Pat es 3-68 : 726 1.20 
ES eee are Paneer 281 .20 
RINE do alord oie Gai ed oh 633 .80 
IN oon hc neat cud viaks 49,563 3.55 
MS NINN is aus saosin, cierove Soar ek aches 888 .88 
Ee ee a ees So 17,429 .70 
SES Dee 7,943 1.78 
RE oe Ree pe 5 Fe Sey: 229 2.70 
a ee eee eee 2 1,881 1.80 
et tarcate erasers. ono.iciniatoicctow 3 Belen 126 .86 
BNE cd Tc od avd si 325 .60 
0 SE a a een ee 569 .50 
ect, eS RSS AM ee ae 20,966 79 
IND, Sas ges es cxd pods Sis diate 442 .60 
OS eee 755 49 
REMI Sy divcce Sas folate Selected 223 .98 
CS eae oes pane ee 3,848 55 
RE SATS SA Oe Toate 2,443 1.66 
eee ree oe © een ee 337 .30 
I on Ocaiaie,e-s ko td sed Pe icniety. 1,059 .90 
RT Tai leave hold «ois ecotele 3,096 -80 
ERE, nar ek Pees 914 1.28 
ME ES oon ts 485 .66 
| ar omens 12,385 1.00 
CEE eras 1,508 hae 
i te eee 10,199 .86 
MR cto. oll. cia wreeiy Sih ac 853 .40 
ais IS ra gga at enell ae 18,854 1:37 
ME MORASS vs. 6.0 Sie eee aoe 8,628 35 
Putnam Sia) awl Ade ane vena eaeete 1.933 .67 
St. Johns” SP on ee 3,109 1.00 
ae; MOORE x .4.<5-s i a ke at tome 1,676 1.10 
ee I a ae 2 ca, Spit 660 .27 
0 | eee or er eee 2,909 .97 
Suwannee. . ae ee ee: 676 .30 
Union .... ule 2 ow eae 227 1.10 
SER Seay ment 7,076 .60 
Walton ta tia ea tale e 744 1.00 
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property tax produced 94.36 per cent of the total 
county revenue in the counties selected. The results 
of this investigation show that the relative amount 
of income received by the counties from business 
licenses is extremely small, and might well be in- 
creased. 


Counties collecting the largest total amount of 
county business license tax revenue were: Dade 
County, which contains the city of Miami, $49,563; 
Hillsborough County, location of Tampa, $20,966; 
Pinellas County, containing St. Petersburg, $18,854; 
and Duval County, containing Jacksonville, $17, 429. 
Counties deriving the largest percentage of their tax 
income from business licenses were the following: 
Dade County, 3.55 per cent; Flagler County, 2.7 per 
cent: Bay, 2.4 per cent; Gadsden, 1.8 per cent; 
Escambia, 1.78 per cent; Leon, 1.66 per cent; Pinellas, 
1.37 per cent; and Nassau, 1.28 per cent. Counties 
deriving the smallest percentage of their income 
from business licenses were: Collier, .2 per cent; 
Sarasota, .27 per cent; Levy, .3 per cent; Suwannee, 
.3 per cent; Citrus, .37 per cent; and Pasco, .4 per 
cent. 

An investigation of city revenue was made which 
was very similar to that for the counties. For this 
purpose, thirty-five of the largest and most impor- 
tant cities in Florida were selected from among the 
forty-seven cities in the state having populations 
exceeding 3,000 in the 1930 census. This data was 
also collected by personal visits to, or direct corre- 
spondence with, the city tax offices, and is an original 
contribution to the subject. 

The average proportion contributed by business 
license taxes to the total revenue of all the cities 
investigated was 3.70 per cent. The proportion con- 
tributed by the license taxes to the total revenue of 
the cities from taxes alone was 6.86 per cent. Al- 
though figures were obtained from all the cities, 
showing both taxes and miscellaneous revenue col- 
lections, it was desired to show the business license 
tax percentage of each of these separately. These 
percentages show that the contribution of business 
licenses to city revenue is considerably higher than 
that for county revenue, but a little lower than that 
for state revenue. 

Individual cities collecting the largest total 
amount of business license tax revenue were: Miami, 
$254,871 ; Tampa, $167,790, and Jacksonville, $117,689. 
Cities having the largest percentages of total tax 
revenue from business license taxes were: Key West, 
14.6 per cent; Sarasota, 11.28 per cent; Quincy, 12.5 
per cent; Plant City, 10.9 per cent; Tarpon Springs, 
1086 per cent; Miami, 9.85 per cent; Clearwater, 
9.75 per cent; Apalachicola, 9.25 per cent; Pensacola, 
9.1 per cent; and Tampa, 8.67 per cent. Cities re- 
ceiving the smallest percentage of their tax income 
from business license taxes were: Fort Myers, 1.76 
per cent; Winter Park, 2.5 per cent; Coral Gables, 
2.88 per cent; Daytona Beach, 3.26 per cent; San- 
ford, 3.6 per cent; St. Augustine, 3.47 per cent; and 
Avon Park, 3.87 per cent. 

The comparisons in this part of the study seem to 
indicate that more revenue might be derived from 
business license taxes in Florida, especially for the 
state and county. The relative contribution of busi- 
ness licenses to the income of the state and county 
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Table IV 


BUSINESS LICENSE TAX REVENUE FOR SELECTED CITIES 
IN FLORIDA, WITH PERCENTAGE TO TOTAL REVENUE 


(October 1, 1931—September 30, 1932) 





Business Per Cent Per Cent 

Population License Tax of Total of Total 

City (1930 Census) Revenue Taxes Revenue 

Average—35 Cities. rete ee hos 6.86% 3.70% 
—- ES Se 129,549 $117,688 5.97 1.46 
Far se a 110,637 254,871 9.85 6.90 
Tampa... ; 101,161 167,790 8.67 7.14 
St. Petersburg tend 40,425 72,323 4.90 3.18 
Pensscela?........ 31,579 47,286 9.10 6.50 
Orlando? . : 27,330 36,962 8.30 2.85 
West Palm Beach... 26,610 35,098 5.38 5.30 
OS eras 18,554 22,045 4.95 2.36 
Daytona Beach? .. 16,598 22,422 3.26 2.98 
Rey wet ........ 12,831 13,457 14.60 14.20 
St. Augustine . 12,111 8,590 3.47 2.89 
Tallahassee! . : 10,700 9,453 7.08 2.90 
Gainesville ..... ; 10,465 4,913 6.98 2.10 
OS” aaa 10,100 6,887 3.60 2.20 
Fort Myers..... 9,082 3,070 1.76 1.00 
Sarasota ...... ‘ 8,398 11,791 11.28 4.29 
Clearwater ....... 7,607 10,240 9.75 5.15 
Ocala aoe ; 7,281 5,358 6.88 2.70 
Plant City a 6,800 7,000 10.90 5.49 
Palatka 2 ee 6,500 6,504 7.00 5.60 
Miami Beach .... 6,494 41,853 5.25 3.95 
Bradenton? ..... 5,986 9,697 7.16 4.80 
Coral Gables .. 5,697 9,575 2.88 2.60 
Panama City? ..... 5,402 6,017 4.79 3.97 
Leesburg? ........ 4,113 3,450 4.76 3.20 
pS er er 4,082 2,455 4.56 2.30 
sd a ah 3,788 3,003 12.50 4.70 
inter Park ea ee 3,686 3,594 2.50 1.80 
Tarpon Springs .... 3,414 5,531 10.86 7.30 
Lake Wales ...... 3,401 3,775 4.40 4.35 
Avon Park .... : 3,355 2,012 3.87 1.59 
Manatee .......... 3,219 397 4.67 2.38 
Apalachicola 2 Sais 3,150 1,458 9.25 5.90 
Pamaette .... ..... 3,043 2,134 6.57 1.90 
Fernandina ae oie 3,023 1,841, 7.56 4.90 





1 Fiscal Year Ending October 31, 1932. 
2 Calendar Year Ending December 31, 1932. 
= * Fiscal Year Ending July 31, 1932. 











is much smaller than the average for the nation or 
the South. 


In order to determine the relative importance of 
different occupations as producers of license tax 
revenue, the author of this study supervised an in- 
tensive investigation of the license tax returns of 
twelve counties and twelve cities in Florida. Per- 
sonal visits were made to these county and city 
offices, and data was secured for the fiscal year, 
October 1, 1931-September 30, 1932, relative to the 
number of licenses issued for each occupation and 
the total amount paid in license taxes by each occu- 
pation. The twelve counties and cities fall naturally 
into six groups of two each, with approximately 
equal populations, the six groups having graduated 
populations from the largest in the state to the 
smallest. The results of this investigation are purely 
original. 


The twelve counties selected were Duval, with a 
1930 population of 155,503; Hillsborough, population 
153,519; Polk, 72, 291 : Pinellas, 62,149; Orange, 
49,737 ; Volusia, 42,757 : Alachua, 34,365; Marion, 
29,578; St. Johns, 18,676; Putnam, 18,096; Colum- 
bia, 14,638; and Levy, 12,456. The returns for 
Alachua County were obtained for three years. 
This test disclosed that while there was a slight de- 
cline in most of the license returns for 1931-32, as 
compared with this average, this decline was just 
about balanced by the increased revenue from the 
merchants’ licenses caused by the increased rates 
provided for in 1931. 


At the close of our investigation, a very large 
table was compiled, which included a list of about 
two hundred of the principal occupations in the state. 
and for each of the twelve counties named, showed 
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the total amount of both state and county license 
collections paid by each occupation within the 
county, the percentage of such contribution to the 
total license tax collections of the county, the total 
number receiving licenses in each occupation and the 
percentage of the number in each occupation to the 
total number in all the occupations in the county. 
Because of its length, this table could not be repro- 
duced in this article. 

This investigation showed that in these twelve 
representative counties, the largest share of license 
taxes was contributed by the merchants, who paid 
30.88 per cent of the total. Automobile dealers, in- 
cluding garages and tire, tube and battery dealers, 
furnished the next largest share in these selected 
counties, 9.17 per cent of the total. Hotels con- 
tributed 4.59 per cent of the total licenses; billiard 
and pool halls, 3.99 per cent; watchmakers and 
jewelers, 3.52 per cent; restaurants 3.15 per cent; 
theaters 3.12 per cent; telephone companies 3.11 per 
cent; lawyers 3.10 per cent; physicians 2.47 per cent; 
wholesale gasoline and oil dealers 1.96 per cent; 
dentists 1.04 per cent; advertising agencies and 
projects .92 per cent; naval stores operators and 
factors .81 per cent; lumber dealers .74 per cent; 
general and miscellaneous agents .61 per cent; 
manufacturers .58 per cent; furniture dealers .48 per 
cent, etc. 

The investigation likewise showed that the occu- 
pation having the largest number in it, in the group 
of counties, was merchandising, the merchants mak- 
ing up 27.82 per cent of the total number in all the 
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occupations. Insurance companies and agents com- 
prised the next largest occupational group, consti- 
tuting 8.21 per cent of the total. Other occupations, 
listed in order of numerical importance, were auto- 
mobile dealers, including garages and tire and tube 
and battery dealers, with 4.26 per cent of the total 
number; restaurants, with 4.03 per cent; lawyers 
2.94 per cent; physicians 2.34 per cent; contractors 
1.48 per cent; hotels 1.48 per cent; dentists .99 per 
cent; wholesale gasoline and oil dealers .77 per cent; 
manufacturers .47 per cent; general and miscellan- 
eous agents .46 per cent; lumber dealers .43 per cent; 
billiard and pool halls .42 per cent; furniture dealers 
.36 per cent; ice factories .25 per cent; theaters .24 
per cent; naval stores operators and factors .21 per 
cent, etc. 

The importance of the occupations varied in the 
different counties, and to give a general idea of such 
variation, a brief summary table has been compiled, 
which shows the leading occupations in each county 
listed in order of the amount paid in license taxes, 
together with the percentage of such payments to 
the total license tax collections in the county. A 
careful inspection of this table will show the relative 
importance of the respective occupations in counties 
of varying size and type. 


License Taxes in Leading Cities 


The license tax investigation also included the 
following cities in Florida: Jacksonville, 1930 popu- 
lation 129,549; Tampa, population 101,161; St. 

(Continued on page 275) 


Table V 
LEADING OCCUPATIONS CONTRIBUTING TO STATE AND COUNTY BUSINESS LICENSE TAXES IN FLORIDA 


(October 1 











Duvat County _ 


(Population 155,503) 
Percentage of 
Total License 


“Ai LSBOROUGH County 


(Population 153,519) 
Percentage of 
Total License 


, 1931—September 30, 1932) 





PoLkK County 


(Population 72,291) 
Percentage of 
Total License 


PINEL LAS CouNTY 


(Population 62,149) 
Percentage of 
Total License 














Occupation Collections Occupation Collections Occupation Collections Occupation Collections 
Merchants nace GL Mere area 26.21 INI kno. 54s. iv vn GEO 1 a ae 30.29 DS ae ere for 27.74 
Automobile Cos. bouche ee Automobile Cos. ........ 12.63 Pool Rooms ...... cielo wees, ee Hotels Ae 11.50 
Telephone Cos. ............ 4.16 Telephone Cos. ... rere Automobile Cos. ........... 6.95 Automobile Cos. .. Perr ee 
Lawyers ... .:.. Seng tect ee WI ro an.5 16s 2-e.g-seos Cuca: Traveling Shows ...... 5.31 ae ae eee 
je eee ace te 3.82 Restaurants ........ Sate decd GEE Wholesale Gasoline ...... . 3.84 eee 
ee oe 3.81 eS eee 2.95 Phosphate Mining ......... 3.39 Ce 3.63 
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New Provisions of the Revenue 


Act of 1934 


LTHOUGH reducing tax liability on incomes 
A in the lower brackets,-the Revenue Act of 

19341 is expected to produce an increase in 
revenue during a full year’s operation, amounting to 
about $417,000,000 over that which would have been 
yielded under the provisions of the prior law. The 
principal sources of additions to the Treasury are 
higher surtax rates, new restrictions designed to 
serve as stop-gaps for previous revenue leaks, a spe- 
cial surtax applicable to personal holding companies, 
elimination of the privilege to corporations other 
than railroads of filing consolidated returns, the levy 
of a capital stock tax and an excess-profits tax on 
corporations, and higher estate tax and gift tax rates. 


Effective Dates of Tax Changes Provided 
in the Act 


[Bill signed at 11:40 A. M., E. S. T., May 10, 1934] 


Income tax, and surtax on personal holding compa- 
nies.—Taxable years beginning after Dec. 31, 1933. 
Boats, termination of tax on use.—After June 30, 1934. 

Candy, termination of tax.—After May 10, 1934. 

Capital stock tax.—Year ending June 30, 1934. 

Excess-profits tax.—Income-tax taxable years ending 
after June 30, 1934. 

Checks tax, termination.—Jan. 1, 1935. 

Crude petroleum, producers’ and refining taxes.—June 
9, 1934. 

Estate tax, increased rates.—Decedents dying after 
May 10, 1934. 

Furs, increased exemption.—After May 10, 1934. 

Gift tax, increased rates.——Calendar year 1935 and 
subsequent calendar years. 

Jewelry, clocks, clock and watch parts, etc., increased 
exemption.—After May 10, 1934. 

Lubricating oil and gasoline, registration and bond 
requirements.—Before June 9, 1934. Definition of 
gasoline.—June 9, 1934. 

Matches, fancy, colored stick or stem, increased tax. 
—May 11, 1934. 

Oils, processing tax.—May 10, 1934. 

Soft drinks tax, repeal—After May 10, 1934. 

Stamp tax on produce futures, lowered rate—May 
11, 1934. 

Whale oil, fish oil, and marine animal oil—Importa- 
tion after May 10, 1934. 


A resumé of the principal differences between the 
provisions of the new law and those of the Revenue 
Act of 1932 follows. 


Individual Income Tax Rate and Credit Changes 


SINGLE normal tax of 4 per cent is levied, in- 
fs stead of 4 per cent on the first $4,000 of 
individual net income and 8 per cent on the excess, as 
under the prior law. A further benefit is the special 
consideration given to earned income. A 10 per cent 
credit for normal tax only against net income is 
allowed for all “earned net income” up to $14,000, 
and the first $3,000 of net income is assumed to be 
earned even if partially or wholly consisting of in- 


1 Public—No. 216—73d Congress, approved May 10, at 11:40 A. M 


by Be short title for Title I of the Act is the “Income Tax Act 
of 1934,” 


come that does not come within the “earned income” 
definition. No change is made in the personal ex 
emption and credit for dependents. 


On the other hand, surtax rates are increased, 
commencing at 4 per cent on surtax net incomes? of 
$4,000 and not in excess of $6,000 and increasing 
progressively by twenty-nine brackets to 59 per cent 
upon the portion of surtax net income in excess of 
$1,000,000. Under the prior law, surtaxes started at 
1 per cent on net income of $6,000 and not in excess 
of $10,000 and were graduated upward through 
fifty-three brackets to 45 per cent on the net income 
over $1,000,000, without allowance for personal ex- 
emption and credit for dependents. 


Tax on Corporations 


HE ORDINARY tax on corporations remains 

unchanged at 1334 per cent, but increased tax 
liability on many corporations other than railroads 
will result from not being permitted to report in- 
come on consolidated returns, aside from the imposts 
added by the capital stock tax and the excess-profits 
tax. Personal holding companies must contend with 


a special surtax on “undistributed adjusted net 
income.” 


Consolidated Returns 


The right to file consolidated returns is confined 
to railroad corporations. Railroads electing to file 
consolidated returns must pay a tax of 1534 per cent 
on their net incomes, that is, 2 per cent more than 
the regular rate of 1334 per cent levied on corpora- 
tions. The Act retains the percentage. requirements 
as to stock ownership which appeared in the prior 
law, but also provides that to come within the defini- 
tion of an affiliated group, each of the corporations 
must be either “(a) A corporation whose principal 
business is that of a common carrier by railroad or 
(b) a corporation the assets of which consist prin- 
cipally of stock in such corporations and which does 
not itself operate a business other than that of a 
common carrier by railroad.” The business of a 
common carrier includes the receipt of rents by a 
lessor corporation where the properties are operated 


as such by another common carrier by railroad.— 
Sec. 141. 


Exempt Corporations 


Prior law exempted from tax certain organizations, 
including community chests, funds, or foundations, 
operated exclusively for religious, charitable, scien- 
tific, literary, or educational purposes, or for the 
prevention of cruelty to children or animals, no part 
of the net earnings of which inures to the benefit of 
any private shareholder or individual. The 1934 
Act exempts such organizations only if no sub- 
stantial part of the activities is carrying on propa- 
ganda, or otherwise attempting, to influence legislation. 
—Sec. 101 (6). 


2Surtax net income is the amount of net income in excess of the 
personal exemption and credit for dependents. 
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Credits Against Net Income 


To Section 26, relating to credits against net in- 
come of corporations for amounts received as inter- 
est on United States obligations, has been added a 
provision for credit against net income of amounts 
received as interest upon obligations “of corpora- 
tions organized under Act of Congress which is 
allowed to an individual as credit for purposes of 
normal tax by Section 25 (a) (2) or (3).” In the 
case of a foreign life insurance company the credit 
“shall not exceed an amount which bears the same 
ratio to the amount otherwise allowed as a credit as 
the reserve funds required by law and held by it at 
the end of the taxable year upon business trans- 
acted within the United States is of the reserve 
funds held by it at the end of the taxable year upon 
all business transacted.”—Secs. 26, 201, 203, 204. 


Penalty Tax for Excessive Surplus Accumulation 


The special surtax rate on corporations (other 
than personal holding companies) improperly ac- 
cumulating surplus for the purpose of tax avoidance 
is reduced from 50 per cent, as under the 1932 
\ct, to: 


25 per cent of the amount of the adjusted net in- 
come not in excess of $100,000, plus 

35 per cent of the amount of the adjusted net in- 
come in excess of $100,000. 

“Adjusted net income” is defined, for the purpose 
of this tax, as the net income (ordinary taxable net 
income, before credits) computed without the allow- 
ance of the dividend deduction otherwise allowable, 
hut diminished by the amount of dividends paid 
during the taxable year. 

The tax on improper accumulations of surplus 
does not apply if all the shareholders of the corpora- 
tion include (at the time of filing their returns) in 
their gross income their entire pro rata shares, 
whether distributed or not, of the corporation’s ad- 
justed net income for the year. On the shareholders’ 
returns the amounts are to be treated as dividends 
received. When such amounts are later distributed 


they will not be taxed again to the shareholders.— 
Sec. 102. 


Reorganizations 


The first part of the definition of the term “reor- 
ganization” in prior law has been changed to “(A) a 
statutory merger or consolidation, or (B) the acquisi- 
tion by one corporation in exchange solely for its 
voting stock: of at least 80 per centum of the voting 
stock and at least 80 per centum of the total number 
of shares of all other classes of stock of another 
corporation; or of substantially all the properties of 
another corporation.” ‘This (B) clause replaces the 
parenthetical clause in prior law which had attempted 
to enlarge upon the meaning of the words “merger 
or consolidation,” refining it, to avoid the confusion 
attendant upon the attempts to apply the provision 
in prior law to cases which were really taxable sales, 
and calling for 80 per cent stock ownership instead 
of a majority ownership as in prior law. 

Definition of a party to a reorganization has been 
changed to conform with the new definition of re- 
organization. The term includes a corporation re- 
sulting from a reorganization, as heretofore, and 
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includes both corporations in the case of a reor- 
ganization resulting from the acquisition by one 
corporation of stock or properties of another.—Sec. 
112 (g). 

The provision in prior law as to nonrecognition of 
gain in the case of a shareholder receiving a distribu- 
tion of securities acquired by a corporation in reor- 
ganization without surrender of any of his shares in 
the corporation is omitted. It is provided, however, 
that, as in the 1932 Act, such a distribution before 
January 1, 1934, shall not be considered a distribu- 
tion of earnings or profits in determining the tax- 
ability of subsequent distributions by the corporation. 
[Sec. 115 (h).] It is provided also that in case of 
nonrecognition of gain under prior law, the subse- 
quent basis of the securities shall be the same as is 
provided in the 1932 Act.—Sec. 113 (a) (12). 


Capital Stock Tax 


A capital stock tax is imposed by the 1934 Act 
similar to the provisions contained in Sec. 215 of the 
National Industrial Recovery Act. The rate is the 
same, 1 dollar for each $1,000 of the adjusted de- 
clared value of the capital stock. The tax is imposed 
for the first year on the value declared by the corpo- 
ration as of the close of its income-tax taxable year 
ending on or before June 30, 1934, allowing a new 
declaration of value for the first return under the 
new law. Changes are made in the provisions for 
adjustment of the value for subsequent years. In 
this respect, additions are to be made for net income, 
for the excess of the income exempt from income 
tax over the disallowed expenses of earning such 
exempt income, for dividends allowable as deduc- 
tions for income-tax purposes, as well as for prop- 
erty paid in. Reductions are to be made for the 
amount by which deductions allowable for income 
tax purposes exceed gross income, instead of 
“deficits” as provided in the prior law, and also for 
distributions of earnings or profits and distributions 
in liquidation.—Sec. 701. 


Excess-Profits Tax 


An excess-profits tax is imposed, similar to that 
imposed by Sec. 216 of the National Industrial Re- 
covery Act, and computed at the same rate and in 
the same manner, 5 per cent on the amount of net 
income in excess of 12%4 per cent of the adjusted 
declared value of the capital stock. Provision is 
made for prorating the credit based on adjusted de- 
clared value where the income-tax taxable year in 
respect of which the excess-profits tax is imposed is 
less than 12 months. The credit for foreign taxes 
does not apply to the excess-profits tax.—Sec. 702. 

Sec. 217 (d) of the National Industrial Recovery 
Act is amended to provide that the capital stock tax 
imposed by that Act shall not apply to any taxpayer 
in respect of any year except the year ending June 
30, 1933, and Sec. 217 (e) is amended by providing 
that the excess-profits tax under Sec. 216 of that 
Act shall not apply in respect of any taxable year 
ending after June 30, 1934.—Sec. 703. 


Special Surtax Applicable to Holding Companies 


Personal holding companies are taxable at the 
regular rate applicable to other corporations and, in 
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addition, a surtax is imposed on “undistributed ad- 
justed net income” equal to the sum of the following: 

30 per cent of the amount thereof not in excess of 
$100,000; plus 


40 per cent of the amount thereof in excess of 
$100,000. 

A personal holding company is clearly defined in 
the Act, as is also “undistributed adjusted net in- 
come.” The adjusted net income is determined by 
adding to the ordinarily taxable net income of a cor- 
poration (before credits) the amount of dividends 
received from other corporations and otherwise de- 
ductible from gross income and by subtracting 
therefrom Federal income and profits taxes paid or 
accrued (but not including this surtax), contribu- 
tions or gifts not otherwise allowed for income tax 
purposes, and losses from sales or exchanges of 
capital assets which are disallowed as a deduction by 
Section 117 (d), as to which see “Capital gains and 
losses,” herein. 

3efore the tax is imposed on such adjusted net 
income, any dividends paid during the year may be 
deducted therefrom, and deduction is also allowed 
therefrom of an amount equal to 20 per cent of the 
excess of the adjusted net income over the amount 
of dividends received from personal holding com- 
panies which are allowable as a deduction for the 
purpose of the regular (1334 per cent) corporation 
income tax. Provision is made also for the deduc- 
tion from the adjusted net income of a reasonable 
amount used or set aside to retire indebtedness in- 
curred prior to January 1, 1934, reasonableness being 
determined with reference to the size and terms of 
such indebtedness. The adjusted net income as 
heretofore defined, less the 20 per cent deduction and 
less dividends paid out during the year, and less the 
reserve for indebtedness incurred prior to January 
1, 1934, is the “undistributed adjusted net income” 
on which the tax is imposed. 


The term “personal holding company” means any 
corporation (other than a corporation exempt under 
Section 101, or an incorporated bank or trust com- 
pany, a substantial part of whose business is the 
receipt of deposits, or a life insurance company or 
surety company) if—(A) at least 80 per centum of 
its gross income for the taxable year is derived 
from royalties, dividends, interest, annuities, and 
(except in the case of regular dealers in stock or 
securities) gains from the sale of stock or securities, 
and (B) at any time during the last half of the 
taxable year more than 50 per centum in value of its 
outstanding stock is owned, directly or indirectly, by 
or for not more than five individuals. For the pur- 
pose of determining the ownership of stock in a 
personal holding company—(C) stock owned, di- 
rectly or indirectly, by a corporation, partnership, 
estate, or trust shall be considered as being owned 
proportionately by its shareholders, partners, or 
beneficiaries; (D) an individual is considered as 
owning, to the exclusion of any other individual, the 
stock owned, directly or indirectly, by his family, 
and this rule is applicable in such manner as to pro- 
duce the smallest possible number of individuals 
owning, directly or indirectly, more than 50 per 
centum in value of the outstanding stock; and (E) 
the family of an individual includes only his brothers 


and sisters (whether by the whole or half blood), 
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spouse, ancestors, and lineal descendants. 

This surtax has no effect on the determination of 
the amount of foreign taxes allowable under Sec- 
tion 131. 

The surtax on personal holding companies does 
not apply if all the shareholders of the corporation 
include (at the time of filing their returns) in their 
gross income their entire pro rata shares, whether 
distributed or not, of the corporation’s adjusted net 
income for the year. On the shareholders’ returns 
the amounts are to be treated as dividends received. 
When such amounts are later distributed they will 
not be taxed again to the shareholders.—Sec. 351. 


Foreign Corporations 


Affecting foreign corporations and citizens of for- 
eign countries is a new provision to the effect that 
income from sources within the United States in- 
cludes, among other things, interest received from 
the United States. Prior law stated that it included 
interest on obligations of the United States, and 
some courts have held that interest on a tax refund 
was not interest on an obligation of the United 
States.—Sec. 119 (a) (1). 

Dividends from a foreign corporation for purposes 
of the credit for foreign taxes are considered as in- 
come from sources without the United States.—Sec. 
119 (a) (2) (B). 

Whenever the President finds that, under the laws 
of any foreign country, citizens or corporations of 
the United States are being subjected to discrimina- 
tory or extraterritorial taxes, Section 103 provides 
that the President shall so proclaim, and the regular 
rates of tax on citizens and corporations of such 
countries shall be doubled, such tax, however, not to 
exceed 80 per cent of the net income of the taxpayer. 
This doubled tax is applicable, in lieu of the regular 
tax, for the taxable year in which the President’s 
proclamation of such unfairness is made and for each 
taxable year thereafter, until the taxable year be- 
ginning after the President proclaims that discrimi- 
natory and extraterritorial taxes are no longer 
imposed by the taxpayer’s particular country. 


Partnerships 


F  Migisesud section contains the same general rule for 
computing the net income of a partner whose 
taxable year is different from that of the partner- 
ship as was contained in the 1932 law. A special 
provision is added for the computation of income of 
the partnership where its fiscal year begins in 1933 
and ends in 1934. Consistent with the provision of 
Section 1 that the income tax provisions (Title 1) 
shall apply only to taxable years beginning after 
December 31, 1933, it is provided that the income of 
the partnership for such fiscal year (even though it 

may end as late as November 30, 1934), should be 
computed under the 1932 Act and not under the 
1934 Act.. One exception is made where the partner 
reports on the basis of a taxable year beginning after 
December 31, 1933. The exception is that the capital 
net gain and loss provisions of the 1932 Act do not 
apply in computing partnership income for a fiscal 
year ending in 1934, but that Section 117 of the 1934 
Act, relating to capital gains and losses should apply 
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in computing income of the partnership in such a 
case. To this extent there is a retroactive applica- 
tion of the new law, limiting the deductions of capital 
losses to the partnership in accordance with the com- 
putation prescribed in the new Act. It is provided, 
however, that the provisions of Section 117 (d) of 
the 1934 Act, which limit the deductibility of capital 
losses to the extent of capital gains, are not retroac- 
tively applied to a partnership with a fiscal year 
ending in 1934.—Sec. 188. 


Gross Income—Exclusions and Deductions 


T HE GENERAL definition of gross income is 
unchanged, but a number of changes affecting 
tax liability are made in the provisions relative to 
exclusions from gross income, allowable deductions 


therefrom, and items which are not deductible — 
Secs. 22-24. 


Exclusions from Gross Income 


Instead of exempting all income from annuities 
from gross income until the cost is recovered, as in 
the prior law, Section 22 (b) (2) provides that 
amounts received to the extent of 3 per cent of the 
cost (or other basis) are income each year, the re- 
mainder being applied against the basis. A corollary 
change is the omission of the provision of Section 
23 (b) of the 1932 Act disallowing interest deductions 
on indebtedness incurred or continued in connection 
with the purchasing or carrying of an annuity. 

To the obligations interest from which is tax-free 
under prior law are added “obligations of a corpora- 
tion organized under Act of Congress, if such cor- 
poration is an instrumentality of the United States.” 


Deductible and Nondeductible Items 


New exceptions from taxes which are deductible 
from gross income are estate, inheritance, legacy, 
succession and gift taxes [Sec. 23 (c)]. Losses from 
wagering transactions are allowed only to the extent 
of gains from such transactions [Sec. 23 (g)]. 
Losses from sales or exchanges of capital assets 
are allowed only to the extent provided in Section 
117 (d) [Sec. 23 (j)]. (See “Capital Gains and 
Losses.”) The deduction for contributions to organ- 
izations established and operated exclusively for 
religious, charitable, etc., purposes is qualified by 
excluding contributions to such organizations if a 
substantial part of the activities consist of carrying on 
propaganda, or otherwise attempting, to influence 
legislation [Sec. 23 (0)|. Dividends from foreign 
corporations are taxable in full to domestic corpora- 
tions, and taxable at normal tax and surtax rates to 
individuals, regardless of how much business is done 
in the United States by such foreign corporations. 
Prior law exempted entirely such dividends received 
by domestic corporations and exempted from normal 
tax those received by individuals, if the foreign cor- 
poration in the preceding three-year period earned 
more than 50 per cent of its gross income from 
sources within the United States [Sec. 23 (p)]. 

The loss limitations on sales or exchanges of non- 
capital-asset stocks and bonds which were new in the 
1932 Act [Sec. 23 (r), (t)], are omitted from the 
1934 Act. Stocks and bonds, however, would come 
under the new capital gains and losses provisions. 
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Stock and bond losses up to $2,000 would be deduc- 
tible, and the excess losses over $2,000 could be ap- 
plied only against gains from “capital assets”. 

New in the list of items under Section 24 which 
are not deductible are: (1) Any amount otherwise 
allowable as a deduction which is allocable to one 
or more classes of income other than interest 
(whether or not any amount of income from that 
class or classes is received or accrued) wholly ex- 
empt from the taxes imposed by Title I of the Act, 
and (2) Loss from sales or exchanges of property, 
directly or indirectly, (A) between members of a 
family, or (B) except in the case of distributions in 
liquidation, between an individual and a corporation 
in which such individual owns, directly or indirectly, 
more than 50 per cent in value of the outstanding 
stock. For the purpose of this paragraph an indi- 
vidual is considered as owning the stock owned. 
directly or indirectly, by his family; and the family 
of an individual includes only his brothers and 
sisters (whether by the whole or half blood), spouse, 
ancestors, and lineal descendants. 


Capital Gains and Losses 


Mee ssid method of dealing with capital assets is 
inaugurated by recognizing the gain or loss 
from the sale or exchange of such assets by an in- 
dividual according to the length of time he had held 
such property. The two-year provision of the 1932 
Act is not included in the definition of “capital as- 
sets” in the 1934 Act. Under this change, the gains 
are not taxed at a special tax rate, as they were 
under prior law at the taxpayer’s option. The tax 
on capital gains is computed at the regular rates of 
tax. If the property was held for more than one 
year, however, the entire gain is not required to be 
reported. Gains and losses are recognized to the 
extent of the following percentages: 

100 per cent if the capital asset has been held for 
not more than one year. 

80 per cent, for more than one year, but not more 
than two years. | 

60 per cent, for more than two years, but not more 
than five years. 

40 per cent, for more than five years, but not .for 
more than 10 years. 

30 per cent, for more than 10 years. 


It is provided that “losses from sales or exchanges 
of capital assets shall be allowed only to the extent 
of $2,000 plus the gains from such sales or exchanges 
[Sec. 117 (d)].” A logical interpretation of this 
provision would be that where the aggregate of any 
such losses, to the extent allowed in the respective 
five groups, exceeds the aggregate of any such gains, 
to the extent allowed in the five groups, the excess 
loss is allowed only up to $2,000. 


The graduated percentage of reduction of capital 
gains and losses does not apply in the case of corpo- 
rations. However, capital losses sustained by cor- 
porations are allowed only to the extent of $2,000 
plus the capital gains. Under prior law there was no 
such limitation. 

An exception to the loss limitation is made in the 
case of incorporated banks and trust companies, 1f 
a substantial part of their business is the receipt ot 
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deposits. If any such company “sells any bond, de- 
benture, note, or certificate, or other evidence of 
indebtednes§ issued by any corporation (including 
one issued by a government or political subdivision 
thereof), with interest coupons or in registered form, 
any loss resulting from such sale (except such por- 
tion of the loss as does not exceed the amount, if 
any, by which the adjusted basis of such instrument 
exceeds the par or face value thereof) shall not be 
subject to the foregoing limitations and shall not be 
included in determining the applicability of such 
limitation to other losses.” 

Under the 1934 Act, all assets are “capital assets,” 
regardless of how long held, except stock in trade or 
property which would be properly included in the 
taxpayer’s inventory, or property held by the tax- 
payer primarily for sale to customers in the ordinary 
course of his trade or business. 

Gains or losses from short sales of property shall 
be considered as gains or losses from sales or ex- 
changes of capital assets. Gains or losses attribu- 
table to failure to exercise privileges or options to 
buy or sell property shall be considered as gains or 
losses from sales or exchanges of capital assets held 
for one year or less. 

Amounts received on retirement of bonds, notes 
or other certificates of indebtedness issued by any 
corporation (including those issued by a government 
or political subdivision), with interest coupons or in 
registered form are considered amounts received in 
exchange therefor.—Sec. 117. 

The entire gain from liquidation distributions re- 
ceived on stock (regardless of how long held) is to 
be taken into account in computing net income; but 
any loss therefrom is subject to the above limitation 
provisions relative to capital losses, the extent to 
which the loss is allowable being dependent on the 
length of time the stock was held.—Sec. 115 (c). 


Basis of Property for Determining Gain or Loss 


MONG the changes made in Section 113, relat- 
ing to the adjusted basis for determining gain 

or loss on the sale or other disposition of property, 
are two affecting gift property and property trans- 
mitted at death. In the case of property acquired by 
gift after December 31, 1920, where a loss is claimed, 
the donor’s basis, or the value at the time of the 
gift, whichever is lower, must be used as the basis 
[Sec. 113 (a) (2)]. The 1934 Act omits all of that 
part of Sec. 113 (a) (5) of the 1932 Act which dis- 
tinguished the basis for personal property and real 
property acquired by will or intestacy under various 
conditions. The new provision is simply that if 
property, real or personal, was acquired by a devisee 
or legatee (or by an heir where there was no will) 
by bequest, devise, or inheritance, or by the dece- 
dent’s estate from the decedent, the basis shall be 
the fair market value of such property at the time of 
such acquisition, which the Supreme Court has con- 
strued to mean date of death. This is a reversion to 
the language of the 1926 Act. A new provision is 
added that property passing without full and ade- 
quate consideration under a general power of ap- 
pointment exercised by will shall be deemed to be 
property passing from the individual exercising such 
power by hequest or devise.—Sec. 113 (a) (5). 
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Other Basis Changes 


Prior law required the prior or substituted basis 
to be used in all cases of exchanges, which, under 
the law, are not taxable; also in the case of all 
property acquired by involuntary conversion. The 
new Act provides also for a.substituted basis in the 
case of partnership property if the basis is not other- 
wise provided in Section 113. In all of these cases, 
the substituted basis is required, under the 1934 Act, 
only as to property acquired after February 28, 1913. 
As in the 1932 Act, the term “substituted basis” 
means a basis determined (A) by reference to the 
basis in the hands of a transferor, or (B) by refer- 
ence to other property held at any time by the tax- 
payer.—Sec. 113 (a) (6), (9), (12), (13). 

A new rule with reference to partnership property 
acquired from the partners makes the basis the same 
as it was in the hands of the partner who turned it 
in to the partnership. For property distributed in 
kind by the partnership to its members, the basis to 
the partner is an allocable portion of his basis of his 
partnership interest—Sec. 113 (a) (13). 


Amendment of 113 (a) (14) in effect provides that 
March 1, 1913, value may not be used to increase 
the loss based on cost. 


Other Income Tax Changes 


Allocation of Income and Deductions.—The Commis- 
sioner has been given broader powers of application of his 
privilege of allocating income and deductions of related 
organizations. Prior law gave the Commissioner authority 
to allocate items of income and deductions between “trades 
or businesses” which are owned or controlled by the same 
interests when such allocation is necessary to prevent 
evasion of taxes. The new law adds the word “organiza- 
tions” to trades or businesses to remove and doubt as to 
the application of the section to all kinds of business ac- 
tivity —Sec. 45. 

Cooperative Agricultural Associations.—A provision was 
inserted that business done for the United States or any 
of its agencies shall be disregarded in determining the right 
to exemption of such corporations.—Sec. 101 (12). 


Decedent’s Final Return.—There is a new requirement 
that in the case of the final return of a decedent, even on 
the cash basis, items of income and deduction and credit 
accrued up to the time of his death are includible in the 
return.—Secs. 42 and 43. 


Depletion.—A new election is granted to a taxpayer 
making his first income tax return under the Revenue Act 
of 1934, to use either the percentage-of-income method or 
the regular method based on cost or March 1, 1913, value, 
in the case of coal and metal mines and sulphur, in respect 
of any property. The requirement in prior law that certain 
new owners of properties are bound to a depletion method 
chosen by a predecessor is stated in more general terms, 
to the effect that the chosen depletion method follows the 
property even on disposition if the transferor’s basis fol- 
lows the property, “directly or through one or more sub- 
stituted bases.”—Sec. 114 (b) (4). 

Installment Basis—In the case of sales of realty and 
casual sales of personal property, the installment basis 
will be permitted only if the initial payments do not exceed 
30 per cent of the selling price, instead of 40 per cent, as 
in the 1932 law. The right to report on the installment 
basis is not taken away, however, as to the receipt ot 
installments on a sale which was reported on the install- 
ment basis under prior law under the 40 per cent rule.— 
Sec. 44(b). 

Installment Obligations Disposition.—Any gain or loss 
resulting from the disposition of installment obligations 
shall be considered as resulting from the sale or exchange 
of the property in respect of which the installment obliga- 


(Continued on page 264) 





SPU! 
¢ 


Chi 
C 


67 H 


if 
tion | 
fund 
the fe 
ous \ 
proce 
form 
cepts 
indiv 
cann 
effec 
same 
in Ccé 
pects 
cepti 
influe 
conc 
dogn 
by t 
conte 
the « 
the ( 
mine 
cepti 
spuri 
erali: 
cases 
reali: 
stanc 
must 
by at 
just 

Th 
iS Sit 
the i 
ation 
Cour 
yond 
state 
to al 
be di 
stub] 
dedu 
exist 
Situs 
ama 


Di 
pows 
tions 
prox 
that 
terri 
Cour 
dicta 
thou 
of ji 
cony 
men 
tutio 

A 
any 
the ‘ 
pren 
mig] 
tion, 
latiy 
aban 






SPURIOUS CONCEPTIONS OF THE| prevailing view that intangibles with cer-|upon the non-taxables. 


CONSTITUTIONAL LAW OF 
TAXATION 


Charles B. Lowndes, Professor of Law, 
Georgetown University Law School 


67 Harvard Law Review, February, 1934, 
pp. 628-659 


If all the conceptions of the law of taxa- 
tion were genuine we might embrace legal 
fundamentalism complacently, Or, 
the formal premises of taxation were spuri- 
ous we could generalize about the judicial 
process by some convenient functional 
formulae. But in dealing with the con- 
cepts of taxation each must be catechised 
individually. The integrity of a conception 
cannot always be gauged by its apparent 
effectiveness in an isolated case. If the 
same concept leads to parallel conclusions 
in cases involving different practical as- 
pects it is a fair inference that the con- 
ception rather than the circumstances 
influenced the Court’s conclusions. The 
conception is as authentic as any legal 
dogma which is subject to abandonment 
by the latest decision. If, however, the 
content of the conception fluctuates with 
the circumstances of each particular case 
the Court’s deliberations are being deter- 
mined by circumstances rather than con- 
ceptions. The conception is manifestly 
spurious. One must be reluctant to gen- 
eralize about the judicial process in tax 
cases, either from the point of view of the 
realist or the fundamentalist. There is no 
standard process. Each particular problem 
must be subjected to scrutiny, unbiased 
by any preconceived rationalization, to see 
just what the prime determinants are. 


The concept of situs, in taxation, at least, 
is simply the Supreme Court’s specific for 
the ills of multiple taxation. Multiple tax- 
ation was an economic evil which the 
Court felt demanded some alleviation be- 
yond what the sense of fair play of the 
state legislatures could be counted upon 
to afford. But how could this regulation 
be deduced from a constitution which was 
stubbornly silent upon the subject? To 
deduce a necessary conclusion from a non- 
existent premise, plausibly, is no mean feat. 
Situs was the solution. And situs has been 
a magnificent fraud. 


Due to the fact that power means legal 
power which is determined by considera- 
tions of convenience, of which physical 
proximity is but one, and the further fact 
that situs means legal location as well as 
territorial situation, in a concrete case the 
ourt can construe these terms as wisdom 
dictates. The Court is as unfettered as 
though it candidly admitted that questions 
of jurisdiction are basically problems in 
convenience. But it escapes the embarrass- 
ment of conceding explicitly that consti- 
tutional rights can be so lightly treated. 

A few recent instances have shattered 
any lingering illusions. I< was at one time 
the apparently settled doctrine of the Su- 
preme Court that intangible personalty 
might have more than one situs for taxa- 
tion. Alarmed by the rising tide of cumu- 
lative taxation, however, the Court has 
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DIGESTS OF ARTICLES ON TAXATION IN CURRENT 


LEGAL PERIODICALS 


tain exceptions, can have only one situs 
for taxation. This may appear to be a 
logical deduction from the axiom that a 
thing can be in one place only at one 
time. The fallacy, however, lies in the 
fact that the premise refers to physical 
location while the conclusion concerns it- 
self with the number of places which may 
be conveniently allowed to tax an object 
regardless of its physical location or the 
total absence of any such location. 


An even more recent illustration of the 
instability of situs as a logical concept is 
found in the field of national taxation. In 
the recent decisions defining state juris- 
diction to tax intangibles it was held that 
debts and shares of stock lacked a taxable 
situs at the debtor’s or the 
domicil. Moreover, 
tangibles tangibly evidenced might find a 
situs for taxation where the paper evidenc- 
ing the obligation was physically situated 
was unequivocally repudiated. In a late 
decision, however, Burent v. Brooks, 288 
U. S. 378 (1933), which is scarcely less 
remarkable for feats of construction than 
constitutional acrobatics, the Supreme Court 
sustained the constitutionality of the Fed- 
eral Estate Tax upon shares of stock in 
a foreign corporation, and bonds of for- 
eign governments, foreign corporations, 
domestic corporations, and a domestic 
municipality, which were held by a New 
York bank and belonged to a non-resident 
alien decedent. The decision is quite re- 
vealing. . 

There is a valid distinction from a prac- 
tical point of view between multiple state 
taxation and multiple international taxing. 
International double taxation is a matter 
for legislative or executive discretion rather 
than judicial action, and this is the sub- 
stantial result of Burnet v. Brooks. Howev er, 
this distinction between state jurisdiction 
to tax and that of the nation is scarcely 
the logical evolution of the received doc- 
trines of situs. 


There has been considerable speculation 
as to the effect of doctrines of situs and 


jurisdiction to tax, developed for the most} ; 


part in connection with property and in- 
heritance taxes, upon the 
states to impose an income tax. 


Court, in Lawrence v. 
ston, 286 U.S. 276 (1932), the Court blandly 
ignored the difficulty and disposed of the 
problem out of hand without seriously con- 
sidering it. It was possible to preserve 
the pretensions of situs in the simpler 
taxes. To have applied the doctrine with 
its full implications to the income tax 
would have been impossible without seri- 
ously endangering the workability of any 
state income tax. The Court saved itself 
a generation of struggle at the expense of 
a conception which probably is constantly 
growing less appealing. 


A concept clearly spurious is the dis- 
tinction between the subject and measure 
of a tax. For the economist—and the 
taxpayer—there is little point in a distinc- 
tion between a tax upon a taxable subject 


abandoned this position in favor of the! measured by non-taxables and a direct tax 
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However, there is 
a recognized legal distinction which can- 
not be ignored. Yet even within the nar- 
row limits of a particular type of tax 
problem the distinction is not consistently 
regarded or disregarded. In view of the 
fact that the distinction lacks economic 
substance, it may be argued that its con- 
tinued application reflects some dissatisfac- 
tion with the whole doctrine of reciprocal 
exemptions and a reluctance to extend it 
further. Again, it may be contended that 
an indirect tax upon a non-taxable, while 
in substance a tax upon the non-taxable, 
is less burdensome than a direct tax, be- 
cause it is apt to be less inclusive. A tax 
upon a corporate franchise measured by 
non-taxable securities, for example, is néc- 
essarily limited to corporate holders -of 
such securities and consequently less 
searching than a direct tax upon such se- 
curities, which would reach every class of 
investor. Practical needs have destroyed 
any virtue which the distinction may have 
had as a conception, but its downfall has 
proceeded in a rather curious fashion. 
Moved by reluctance to sever abruptly all 
continuity with the past and with the basis 
myth, the Court still continues to recog- 
nize the distinction within certain limits. 
Instead of saying that a tax upon a tax- 
able subject measured by non-taxables is 
actually a tax upon the non-taxables be- 
cause the incidence of a tax must be de- 
termined by its economic effect rather than 
legalistic formalism, and that, therefore, 
the appropriate question is the economic 
effect of the tax upon the prohibited ob- 
ject, the Court reaches the same result by 
a more circuitous route. In a case where 
it is felt that the tax is justified the dis- 
tinction is regarded. In a case where the 
Court feels that the tax is unwise it is 
discarded. 

Spurious conceptions are less admirable 
than a forthright recognition of the prac- 
tical determinants which influence the con- 
crete course of justice; but they are more 
apt to achieve sensible results than gen- 
uine conceptions. In dealing with a spuri- 
ous conception the Court usually utilizes 
it more or less consciously to rationalize 
a result rather than to reason a result. 
Consequently, it is forced to weigh the con- 
siderations of justice and policy which dic- 
tate its conclusions. On the other hand, a 
genuine conception is apt to seduce the 
Court into embarking upon a perilous 
course of metaphysics—to forego realities 
in favor of dovetailing logical niceties. 


|The influence of genuine conceptualism 


upon the Federal Income Tax and the Fed- 
eral. Estate Tax is illuminating. 

In the strange case of Pollock v. Farmer’s 
Loan & Trust Co., 157 U. S. 429 (1895), 
the Supreme Court declared a federal in- 
come tax unconstitutional upon the theory 
of a direct tax which was void for lack 
of apportionment. The only explanation 
of this decision seems to be the concep- 
tion of a direct tax. There was no other 
reasonable ground for denying the power 
of the Federal Government to impose such 
a tax. From a functional point of view, 
moreover, the Court could not have reached 
an unhappier conclusion. Not all income 
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taxes were declared to be direct taxes, 
but only taxes on unearned income or in- 
come from capital. 
that earned income might be taxes while 
unearned increment is immune, . The Court 
recognized this unfortunate aspect of its 
decision by declaring the entire act un- 
constitutional. 


The rigorous conceptualism of the Pol- 
lock case was somewhat relaxed in Flini 
v. Stone Tracy Co., 220 U. S. 107 (1911), 
where a spurious conception—the distinc- 
tion between the subject and measure of 
taxation—was relied upon to overcome the 
conception of the income tax as a direct 
tax. The verbalization was 
upon a corporate franchise which is meas- 
ured by income is not a tax upon income 
and need not, therefore, be apportioned. 


It took a constitutional amendment, how- | 


ever, to authorize a general income tax, 
and a narrow conception of the purpose of 
the amendment has nullified much of its 
effectiveness. 


Several important corollaries follow from | 
the conception that the only purpose of| 


the Sixteenth Amendment was to relieve 
against apportioning an income tax. Ifa 
tax is On income which is not within the 
technical conception of income as the Su- 
preme Court construed that term in the 
Sixteenth Amendment, it is a direct tax 
and void if unapportioned. This concep- 
tion leads to constitutional difficulties in 
connection with taxing dividends which 
represent earnings or surplus accumulated 
before the effective date of the Sixteenth 
Amendment, stock dividends, and divi- 


dends, or the distribution of securities, as| 


the result of a corporate reorganization. 


The judicial handling of the income tax | 


has not, however, been uniformly unhappy. 
The tendency to put practical needs ahead 
of mere legalism finds, perhaps, its purest 
expression in a recent decision by Mr. 
Justice Cardozo, in Burnet v. Wells, 289 
U. S. 670 (1933). The question was whether 
Congress could constitutionally tax the in- 
come from an irrevocable trust, created for 


the purpose of paying premiums on insur- | 


ance policies on the life of the settlor, to 
the settlor. Refusing explicitly to be 
guided by the conception of the legal title 
to the income producing property, he points 
out the practical considerations which must 
motivate the Court in guarding the federal 
revenues against the wiles of the tax dodger 
and the sophistries of his attorney. 

The history of the estate tax is a tale 
of unceasing hostilities between the legis- 
lature and the conveyancers. Each suc- 
ceeding tax contained broader provisions 
for taxing inter-vivos transfers which might 
be substituted for a testamentary disposi- 
tion, and the provisions of the succeeding 
acts were usually retroactive to provide for 
the interregnum between the passage of 
the acts. To attack these features of the 
estate tax the lawyers resorted to thé due 
process clause and the contention that 
these taxes amounted to direct taxes which 
were void for lack of apportionment. Due 
process of law in connection with the 
retroactive features of the tax seems to 
mean little more than that the tax must 
not offend unduly the sense of fairness of 
the Court. The formal logic of the deci- 
sions seems to be that where there is a 
possibility of recalling the transfer after 
the passage of the taxing act, the transfer 
is not completed until that power iapses 
and, therefore, the tax is prospective rather 


The conclusion was | 


that a tax| 
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|than retrospective. The apparent incon- 
sistency in holding that a shift of economic 
benefit is a testamentary transfer in de- 
termining the scope of succession tax, but 
that it is not such a transfer when the 
point at issue is the retroactivity of the 
tax is a strain upon strictly legalistic rea- 
|soning. It is more explicable in view of 
| the underlying consideration, which makes 
it appear less unjust to tax a man retro- 
actively upon a defeasible transfer which 
he can rescind, thereby escaping the tax, 
than upon an indefeasible conveyance where 
he has retained no such power. 


'THE RELATIONSHIP OF FIDUCIARY 
AND BENEFCIARY FOR INCOME 
| TAX PURPOSES 


|.4. R. MacMannis, C. P. A., New York City 


|The Certified Public Accountant, March, 
1934, pp. 145-149 


On Monday, December 11th, 1933, the 
United States Supreme Court handed down 
its decision in the following named test 
cases which decisions are of the utmost 
importance to all income tax practitioners, 
accountants and lawyers alike. The cases 
decided are entitled as follows: 

(1) Burnet v. Julia Butterworth, et al., Trustees 


under will of William B. Butterworth, 23 B. T. A., 
838, reversed by 63 Fed. (2d) 944. 


(2) Burnet v. Fidelity-Philadelphia Trust 
Trustee under will of William L. DuBois, 
B. T. A., 1359, reversed by 63 Fed. (2d) 949. 


(3) Burnet v. Frank Pardee, et al., Trustee under 
will of Calvin Pardee, 23 B. T. A., 846, reversed 
by 63 Fed. (2d) 948. 


(4) Burnet v. Title Guaranty Loan & Trust Co., 
Trustee of Estate of J. H. Woodward, (unreported 
B. T. A. decision) reversed by 63 Fed. (2d) 621. 


The Supreme Court has now affirmed 
|the opinions of the appellate courts in the 
Butterworth, DuBois and Woodward cases 
land reversed the appellate court in the 
Pardee case. The line of demarcation by 
which the Pardee case is distinguished from 
the other three cases is extremely delicate. 
| The question involved in each of the 
|four cases named above is—whether the 
| fiduciary (Trustee) is entitled to deduct in 
ithe fiduciary return filed for the estate 
'or trust, income annually distributed or 
| distributable to a beneficiary. The bene- 
| ficiary who in each of the above mentioned 
cases was the widow, relinquished her stat- 
|utory rights given her by the state of her 
'domicile, and elected to take under the 
provisions of the will. In the Pardee case, 
the will provided for an annuity of $50,000 
| for the widow, whereas in the other three 
|cases, the widow was to receive the net 
income from the residue of the estate, or 
|from a trust fund segregated therefrom. 
The United States Board of Tax Appeals 
applied the “purchaser for value” theory 
in each of the four cases. The United 
States Circuit Courts of Appeals for the 
Third and Fifth Circuits reversed the 
Board of Tax Appeals and held that under 
| the specific provisions of Section 219 (b) 2 
of the Revenue Act of 1926 and the similar 
provisions of Section 162 (b) of the Rev- 
enue Act of 1928, the Trustees were in 
each instance entitled to deduct the amount 
of income paid to the several widows. 
The Supreme Court has now passed upon 
the cases with the result hereinbefore 
stated. The impressive feature of this line 
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minating in the dissenting opinion filed }, 
Mr. Chief Justice Hughes in the Pardg, 
case. The clarity of this dissent is pro. 
found. It may be summarized in the simple 
question, “who is a beneficiary?” within 
the meaning of the several Revenue Acts 
The authorities seem to agree that a bene- 
ficiary is anyone who BENEFITS by o; 
through the bounty of the testator. 

The decision of the Supreme Court in 
these four cases serves to further empha- 
size the necessity for legislation action to 
clarify and amplify the intent of Congress 
as expressed in these sections of the Rey- 
enue Acts, which read as follows: 

_ “There shall be allowed as an additional deduc 
tion in computing the net income of the estate or 
trust the amount of the income of the estate or trust 
for its taxable year which is to be distributed cur. 
rently by the fiduciary to the beneficiaries, and the 
amount of the income collected by a_guardian of 
an infant which is to be held or distributed as the 
court may direct, but the amount so allowed as a 
deduction shall be included in computing the ne: 


income of the beneficiaries whether distributed t 
them or not.” 


In each of the above cited cases the 
Commissioner of Internal Revenue held 
that the amount distributed to the benefi- 
ciary, i. e., the widow, of the several tes- 
tators could not be deducted by the fiduciary 
even though current income of the Trus- 
tees was sufficient to fully meet the said 
distributions without invading the corpus. 


The Board of Tax Appeals agreed with 
the Commissioner, apparently under the 
conviction that someone must pay the tax. 
Since the beneficiaries in each instance had 
previously been held to be exempt from 
income tax on the distributions received 
from the Trustees, following the decision 
of Burnet v. Whitehouse, 283 U. S. 148, the 
respective fiduciaries must be made to bear 
the burden of the tax. Neither the rul- 
ings of the Commissioner nor the published 
decisions of the Board supply a satisfy- 
ing explanation of the reasons for the tota! 
disregard of the plain language of the stat- 
ute above quoted. : 


The United States Supreme Court in 
affirming Burnet v. IVhitehouse, states at 
one place 

“Tt would be an anomaly to tax the receipts foi 
one year and exempt them for another simply be- 


cause executors paid the first from income receive: 
and the second out of corpus.” 


Inasmuch as the intent and purpose of 
the Sixteenth Amendment to the Consti- 
tution, and the several Revenue Acts en- 
acted thereunder, is to impose the burden 
of income taxation upon the persons de- 
riving the benefits and enjoyment of “in- 
come,” it is difficult to understand why tt 
is anomalous to tax the receipts one year 
and exempt them for another. It would 
appear that the several Revenue Acts have 
specifically provided for and were regu- 
larly intended to cover such a situation in 
the ordinary course of events. 


The corporate taxpayer which sustain: 
a loss from operations is relieved of the 
income tax burden for the period in whicl 
the loss is sustained although the employ- 
ees are taxed upon salaries or other forms 
of compensation even though paid out o! 
capital. The identity of the corporat 
funds is lost in transition from the cor- 
poration to the individual. 


Granting that there are certain statutory 
distinctions between the fiduciary taxpayer 
and the corporate taxpayer, in the broad 
scope of the income tax laws it was clearly 
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tax income when it actually accrued and 
to exempt such taxable periods as failed 
to produce an income, recognizing the in- 
escapable fact that there would be periods 
of earnings and periods of losses. Hence 
the question, “Why is it an anomaly to 
tax the receipts for one year and exempt 
them for another?” Such a result has been 
contemplated by the Congress and is the 
natural order rather than the exception, 
even as there will be recurring periods of 
prosperity and periods of depression. 


As of November 8th, 1926, the United 
States Circuit Court of Appeals, Second 
Judicial Circuit handed down its decision 
in Eva F. Warner v. James J. Walsh, Col- 
lector. This case appears to represent the 
first time that the “purchaser for value” 
theory had been applied under the income 
tax laws. The substance of this decision 
was that since Mrs. Warner, a resident 
of the State of Connecticut, and under the 
laws of that State entitled to one-third of 
all her deceased husband’s real and per- 
sonal property, elected to take an annuity 
for life under the terms of the decedent’s 
will in lieu of the statutory estate, became 
thus a “purchaser for value.” That is to 
say, the Court held that the widow had 
purchased the rights given her under the 
will with the rights given her by the stat- 
utes of the State of Connecticut. 


It is submitted that this conclusion is 
pure legal fiction and is without substance 
in practical experience. If the widow had 
accepted the property allowed by the laws 
of the State, she would have been taxable 
on the income from that property. It is 
wholly illogical and entirely contrary to 
the expressed purpose of the Congress as 
specifically set forth in the several revenue 
Acts, to assume that the beneficiary, the 
obiect of a testator’s bounty, be she widow, 
child or someone else, should escape the 
tax on the income by the simple expedi- 
ent of electing to take in the form of an 
annuity under a will rather than to take 
under the laws of the State. The oft- 
repeated income tax maxim “there must 
be a change in substance as well as in 
form” is equally applicable to the situation 
here disclosed. 


When the four cases herein first referred 
to reached the United States Supreme 
Court it appeared that we were on our 
way out of the woods of confusion and 
doubt as to the practical effect of the ques- 
tion here considered. This view was predi- 
cated upon the breadth of vision and sound 
logic disclosed in the opinions of the sev- 
eral Circuit Courts of Appeals. The fol- 
lowing excerpt, quoted from the opinion 
of Judge Sibley in Title Guarantee Loan & 
Trust Co., Trustee of the Estate of J. H. 
’oodward v. Commissioner of Internal Rev- 
enue is in point :— 


The Fifth Circuit Court of Appeals, in 
the V’oodward case just mentioned, re- 
turned to that basic principle of income 
tax law, enunciated in the earliest cases, 
namely, that FORM must give way to 
SUBSTANCE. 


The decision of the Supreme Court af- 
firming the decisions of the Circuit Courts 
of Appeals in the Butterworth, DuBois and 
Woodward cases is a partial victory for 
sound reasoning and basic principles. The 
burden of taxation is placed squarely where 
the will and intent of Congress intended 
such income tax should rest, namely, upon 
the person actually enjoying the benefits 
of the income. The fiduciary is merely the 
agency through which the income passes 
to the beneficiary. As long as the fiduciary 
has income sufficient to pay the beneficiary, 
it is apparent that the intent of Congress 
was to levy the tax upon the actual re- 
cipient thereof. It is submitted that this 
conclusion is true regardless of whether 
the testator provided for the distribution 
of the “net income” of a particular fund 
set apart from the residuary estate, or of 
a fixed sum, or annuity so called. Thus 
we come to Mr. Justice Hughes’ dissent- 
ing opinion in the Pardee case, where we 
find these forceful words:— 

































































“While the payment of this annual amount was 
also charged on the princinal of the estate, resort 
could not be had to the principal if the income of 
the trust was sufficient. Johnston’s Estate, 264 Pa. 
71. 76. The widow was in everv sense of the word 
a beneficiary of the trust, and the amounts’ paid to 
her out of the income of the trust were paid to her 
as a beneficiary.” 










It was on the principles of law enun- 
ciated by Mr. Chief Justice Hughes that 
the Bureau of Internal Revenue adminis- 
tered the provisions of Section 219 (b) 2 of 
the Revenue Act of 1918, and the corre- 
sponding provisions of the Acts of 1921, 
1924, 1926, and 1928. To apply at this late 
date a theory wholly at variance with the 
general understanding of taxpayers and tax 
officials in particular, is unjustified and un- 
warranted. 





















It is believed the question should be 
brought to the attention of the Ways and 
Means Committee of the House of Repre 
sentatives for such remedial legislation as 
may be necessary to correct a very grave 
injustice to the estates of decedents. 















THE EXEMPTION OF PROPERTY 
FROM TAXATION IN THE 
UNITED STATES 


Claude W. Stimson, Head of the Department 
of Economics, Municipal University 



















of Omaha 
Es we a the ite case -— at of pea f 
worth (*) based on it did not sufficiently consider : : 
what the widows there involved got, «+ « Rot a 18 Minnesota Law Review, March, 1934, 
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al Mrs. Woodward retained her dower in the 
realty and her fourth interest in her husband’s 
securities she would have owed taxes on the income 
she received from them. She exchanged those legal 
‘states for an equitable estate in substantially the 
‘me property, but managed for her bv a trustee 
vhich she thought preferable. She has changed the 
form of her investment but the income from it is 
still income and paid to her as such bv the very 
words of the will to which she assented.” 


ee 





Beyond blindly following tradition, the 
chief reasons for granting exemption from 
taxation are to reimburse individuals who 











are held to be public, to avoid the costs 
to a government of taxing its own prop- 
erty, to avoid administrative difficulties, to 
eliminate double taxation, to stimulate in- 
dustry or agriculture, to reward actions 
that are held to be socially desirable, and 
|to promote socio-political undertakings. 







This decision was written prior to reversal of 
te B. T. A. decision by U. S. C. C. A., 3rd C., 
Which latter decision has now been affirmed by the 
ited States Supreme Court. 














are using their property for purposes that | 
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The value of real property and improve- 
ments exempt from taxation in the 
United States in 1922 was approximately 
$20,500,000,000, which constituted 11.6 per 
cent of the value of all real property, taxed 
and exempt. In the states where adequate 
records have been maintained, the increase 
in percentage of property exempted is 
shown to have been almost continuous. A 
study of the types of exempt property 
shows that privately owned property is 
increasing more rapidly than that which 
is publicly owned, although the difference 
is not great. Property used in the field 
of education ranks next to publicly owned 
property in amount exempted. from taxa- 
tion. In contrast with the upward trend 
in the exemption of publicly owned and 
educational property, the amount of prop- 
erty used for religious purposes is declin- 
ing in relative importance. 


The history of the development of tax 
exemption legislation carried with it the 
history of the attitude of the courts. Ju- 
dicial decisions have made it clear that the 
power to tax and apportion the burden is 
inherent in government. Exemption is a 
part of this power. The courts, moreover, 
have endowed the present generation with 
the unfortunate doctrine of contract exemp- 
tion, the basis for which rests upon the 
provision in the federal constitution pro- 
hibiting impairment of contracts. 


In general the courts attempt to construe 
exemption laws strictly, although recog- 
nized exceptions exist in the field of educa- 
tion and religion. In some of the statutes 
the exemption is based upon ownership, in 
others upon use; in a number of states 
the two concur. The courts, in most cases, 
require direct physical use of the exempt 
property, under a use statute, thus preclud- 
ing the exemption of property leased for 
commercial purposes, even though the 
income is devoted to the uses of the exempt 
institution. The weight of authority favors 
the rule that if the exemption law requires 
ownership and says nothing about use, all 
property so owned is non-taxable regard- 
less of use. 


Assistance granted through tax exemp- 
tion constitutes a subsidy apportioned in 
accordance with the amount of real prop- 
erty that the favored institution owns or 
uses. Clearly this is not a desirable form 
for the assistance to take. The direct 
subsidy is more advantageous than the tax 
exemption in that it is more quickly de- 
tected by the public, is more easily under- 
stood and is more certain as to cost. 
| Moreover the former may be allocated in 
such a way that the area of benefit more 
nearly coincides with the area of cost. 

As to exemptions in personam also the 
more logical solution would appear to be 
direct assistance, which has all the advan- 
tages over exemption that are noted above, 
particularly the fact that the amount of the 
subsidy can be determined by needs of 
the recipient rather than by the amount 
of property he owns. 

The conclusion is that with the excep- 
tion of special cases of publicly owned 
property and of intangibles, no property 
ought to be exempted from the property 
tax. Economic considerations require that 
taxable capacity, pnder general property 
taxation, be measured by the total value 
of property owned. Exeniption of any part 
of such property reduces the possibility of 
lan equitable distribution of the tax burden. 
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DOUBLE TAXATION 
Harold Hughes, of the Chicago Bar 


12 Tennessee Law Review, February, 1934, 
pp. 80-89 , 


It is clear that both the Federal Gov- 


ernment and the states have access to a; 


rather wide common source of revenue 
including incomes, excises and inheritances. 


As to property taxes on real estate, 
there has been no serious double taxation 
involving the Federal Government and the 
states since the Federal Government has 
been prevented from taxing real estate ex- 
cept indirectly by an apportionment among 
the states according to population. The 
states have, of course, been prevented from 
taxing real estate outside their territorial 
limits because of the due process clause 
in the constitution. Local governmental 
units, however, have been guilty of con- 
siderable inefficiency through the overlap- 
ping and duplication of assessment 
procedure. In Cook County, Illinois, for 
example, there are over 400 independent 
tax levying bodies. 


Personal property also is generally tax- 
able only at situs, but in the case of in- 
tangible personal property there are 
numerous cases permitting economic double 
taxation through the principle of mobilia 
sequuntur personam. Most of the states have 
lately entered into agreements to eliminate 
state double taxation of intangible personal 
property of nonresidents. In addition to 
the reciprocity movement by the legisla- 
tures, the courts have recently taken up 
the battle to eliminate state double taxa- 
tion of the property of nonresident dece- 
dents. In Farmers Loan & Trust Co., v. 
Minnesota, 280 U. S. 204 (1930) the Su- 
preme Court definitely took the position 
that intangibles should be given the same 
protection against double inheritance tax- 
ation as was afforded tangible personal 
property. 

With respect to income taxes we find 
duplication by the Federal Government and 
by 29 states. The case of Shaffer v. Carter, 
252 U. S. 37 (1919) established the prin- 
ciple that one state in which business is 
transacted may impose an income tax on 
income accruing from such business to non- 
residents. In order to prevent this double 
taxation between states it is necessary for 
a reciprocal exemption movement to be 
started in all states, to the end that a 
more equitable adjustment of the tax bur- 
dens among the people may be attained. 


THE TAXATION OF GOVERNMENT- 
AL INSTRUMENTALITIES 


Louis B. Boudin, member of the Bars of the 
Supreme Court of the United States 
and of the State of New York 


22 Georgetown Law Journal, November, 
1933, pp. 1-40; January, 1934, pp. 254-292 


The history of our subject commences 
with McCulloch v. Maryland, 4 Wheat. 316 
(1819), one of the very great landmarks in 
our constitutional development, though, as 
a matter of fact, the line of reasoning upon 
which the later decisions of the Supreme 
Court in this field proceed, are a complete 
negation of the principles laid down by 
Marshall in that celebrated case. The de- 
cision there was based on the principle, 
laid down in the Constitution itself, that 
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the federal government is superior to those 
of the states, while the claim for immunity 
of state “instrumentalities” from federal 
taxation is based on the opposite principle 
of an equality between the two govern- 
ments—a principle unwarranted by the 
Constitution and abhorrent to John Marshall. 


In this judgment, Marshall not only gave 
a conclusive answer to all attempts to ex- 
tend the exemption, thereby established in 
favor of the United States, to state in- 
strumentalities, but he also indicated the 
limits of the exemption created by the 
superior Constitution in favor of its own 
government and its instrumentalities. He 
did not claim an exemption from taxation, 
as such, but frora control and interference. 
It is, therefore, only against special taxa- 
tion—taxation of its instrumentalities as 
such, that is their operations—that he claims 
the Constitution protects the federal gov- 
ernment; and not against the taxation of 
their property or income in common with 
that of other citizens of the states, with- 
out discrimination, and for revenue-raising 
purposes only. 


620 (1863), Mr. Justice Nelson, in a labored 
opinion, denied the right of a state to tay 
stock of the United States constituting the 
whole or a part of the capital of the state 
banking institution. This was a serioys 
extension of the exemption. And it was 
the first serious departure from the prip- 
ciple upon which Marshall based his claim 
for the exemption of federal instrumentalj- 
ties—namely, that since “the power to tax 
is the power to destroy” the admission of 
the power of the state to tax the instry- 
mentality would endanger the exercise oj 
the federal power in the execution of which 
the instrumentality is used. Clearly, the 
danger of destruction or curtailment js 
absent when the tax is not laid on the 
instrumentality as such, or eo nomine, but 
as part of a general property tax. 

In 1869, half-a-century after the McCuwl- 
loch case we come to the case of Veazie 
Bank v. Fenno, 8 Wall. 533. This case marks 
the close of an era. In its general features, 
it was an exact replica of the McCulloch 
case except that the situation was reversed, 
The bank involved was a state institution, 
while the taxing power was the federal goy- 
ernment. Thus the question of superiority 
versus parity was squarely presented. 


Marshall carried off the victory, but it 
was a Pyrrhic victory. Marshall’s principles 
were upheld, but we miss Marshall’s clearcut 
language as to the supremacy of the United 
States government. The fact that at the 
first onslaught the ranks of the Court broke 
did not augur well for the edifice of supre- 
macy which Marshall had so carefully and 
laboriously reared for the federal govern- 
ment. The times were against him. 


Collector v. Day, 11 Wall. 113 (1871) was 
a complete departure from the doctrines 
developed in the half-century from McCul- 
loch v. Maryland, 4 Wheat. 316 (1819), to 
Veasie Bank v. Fenno, 8 Wall. 533 (1870). 
This departure embraced two distinct ele- 
ments: the application of the exemption 
established for federal instrumentalities to 
state instrumentalities; and the extension 
of both to include income. The former 
cases had proceeded upon the theory of 
the superiority of the federal government 
to the state governments; the claim of par- 
ity of state and federal instrumentalities 
being decisively rejected in the Veasie 
case. The Court now reversed itself, and 
adopted the doctrine of equality though the 
Veasie case was not formally 1eversed. The 
decision in Collector v. Day was that the 
salary of a state judge was not subject to 
the provisions of a federal law taxing all 
incomes. This case is the fountain-head 
from which flows the great polluted stream 
of tax-exemption. Its basis is the so-called 
sovereignty of the States, and their quality 
with the federal government within their 
own sphere. ’ 

Collector v. Day opened the floodgates 0! 
claims for exemption both for federal and 
state “instrumentalities.” Now that the 
states were placed on a plane of equality 
with the federal government, each exemp- 
tion in favor of the federal government was 
made the basis of a similar, or even more 
extended, exemption in favor of the state 
government. Occasionally a particular ex 
emption was granted first to state instru 
mentalities, and then extended to the 
federal government. The latter was, © 
course, a logical necessity. The former 
was not so, however, and sometimes the 
courts stopped in their course to recall that. 
after all, the federal government was supe 















































Another of Marshall’s famous decisions, 
Brown v. Maryland, 12 Wheat. 419 (1827) 
shows the import of the decision in the 
McCulloch case. That case did not involve 
any “instrumentalities,’ but it did involve 
the problem of state taxation in a federal 
domain, and again the solution was made 
to hinge on the superiority of the federal 
government to the state governments. 


The first case involving the taxation of 
securities of the United States government, 
instead of interference with its operations 
or with the operations of its instrumentali- 
ties by means of taxation, was that of 
Weston v. The City of Charleston, 2 Pet. 448 
(1829). The City Council of Charleston 
had imposed a tax upon certain interest- 
bearing securities, including certain secu- 
rities issued by the United States for the 
national debt specifically named, and ex- 
cluding state securities. It also excluded 
certain federal securities by not naming 
them among those subject to the tax. It 
was admittedly not a general tax upon all 
securities or their income. The United 
States Supreme Court declared it unconsti- 
tutional, by a divided court. Chief Justice 
Marshall again wrote for the court. It is 
clear from this opinion that the determin- 
ing consideration, the ratio decidendi, was 
the fact that it was not an income tax, nor 
a general property tax, and that the ordi- 
nance imposing the tax singled out the 
securities in question by name and by de- 
scription, which coupled with the then 
accepted theory that “the power to tax was 
the power to destroy,” endangered the su- 
premacy of the federal government so dear 
to Marshall’s heart. 


Dobbins v. The Commissioners of Erie 
County, 16 Pet. 435 (1842) was decided 
thirteen years later. It is clear that the 
court did not intend to depart from the 
principles laid down by Marshall, but in 
view of later developments one must be 
careful to read the language of the case 
with reference to the facts therein—that 
is, with taxation of federal offices as such, 
and realize that it has no necessary ap- 
plication to the problem of general income 
taxes, where a man’s income from what- 
ever source is taxed. More than twenty 
years elapsed before another tax-exemption 
case came before the Supreme Court. Then 
in People v. Tax Commissioners, 2 Black. 
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PENDING STATE TAX LEGISLATION 





Under the above heading, report will be made of the introduction of and action taken 


on State tax legislation of importance to business interests. 


This section will be confined to 


pending bills in state legislatures, and the final report will be that of enactment, designated 


by a bold-faced star. 


This feature is made possible through the facilities of the Commerce 


Clearing House Legislative Reporting Department, which furnishes a twenty-four hour 
reporting service on all subjects for all states. Copies of the text of any bill reported may be 
obtained for a service charge of one dollar per bill. 


ARKANSAS 


Third special session.—This special ses- 
sion of the Legislature was principally 
concerned with public works and passed 
only one bill dealing with taxes as follows: 


Tax redemption.—y%Senate 1xxx provid- 
ing for the redemption of tax forfeited land 
by payment of delinquent taxes without 
penalty or interest on or before October 1, 
1934, has become law. 


DELAWARE 


Adjournment.—Although the Legislature 
officially adjourned on April 20, it was 
actually still in session on April 27. 


Distilleries—House 152x, imposes a 
graduated tax at rates from 4¢ to %¢ per 
gallon on distilleries. Pending in the 
House. 


Estate tax.—House 147x, relating to the 
valuation of estates and the collection of 
estate taxes, is pending in the House. 


Gasoline tax—ykHouse 134x providing 
for licensing persons handling gasoline and 
for enforcement of the gasoline tax has 
become law. 


Senate 55x, increasing the gasoline tax 
from 3¢ to 4¢, is pending in the Senate. 


Income tax.—House 118x, repealing the 
1931 reduction in income taxes, has passed 
the House. 

Motion pictures.—House 133x and 149x 
imposing a tax of 10¢ per 100 feet on 
motion picture film. Pending in the House. 

Radio broadcasting—House 131x im- 
poses a $500 license fee for radio broad- 
casting. Pending in the House. 


ILLINOIS 


Second Special Session 
Industrial alcohol.—House 21xx, eliminat- 
ing the tax on industrial alcohol, has been 
vetoed by the Governor. 


Third Special Session 


Drainage assessments.—yxk House 86xxx, 
providing for extension of time for pay- 
ment of drainage assessment installments, 
has become law. House 149xxx, a similar 
bill. has passed the House. 


House 90xxx, validating certain drain- 
age assessments, has passed the House. 


Inheritance tax.—ySenate 43xxx, mak- 
ing an appropriation for inheritance tax 
refunds, has become law. 

Natural gas.—Senate 39xxx, levying a 15¢ 
tax on each 1,000 cubic feet of natural gas 
sold within the State, has passed the 
Senate. 


Utilities —House 87xxx, exempting priv- 
jate and municipal utilities from occupa- 


tional tax, is pending on.second reading 
in the House. 


KENTUCKY 


Special session.—A special session of the 
Kentucky Legislature is in prospect to act 
on the report of the Legislative Interim 
| Committee. 
| The Committee has recommended an 
income tax at 2% to 5% on personal in- 
come and 3% on corporate income. A 3% 
gross receipts tax is also recommended. 





MASSACHUSETTS 


Alcoholic beverages.—House 513, impos- 
ing an excise tax on alcoholic liquors, has 
been redrafted as House 1333 which is 
now pending in the House. 


Associations——House 80 has been re- 


drafted as House 1375, now pending in the 
House. 


Constitutional amendment.—Senate 265, 
proposing an amendment to the Constitu- 
tion to permit the Legislature to levy excise 
taxes and taxes on tangible personal prop- 
erty. Pending in Senate. 


Corporate income tax.—yeHouse 76 
changes “parent” to “foreign” in the corpo- 
rate income tax. Now law. 

House 935, relating to the income tax 


on foreign corporations, has passed the 
House. 


Local taxes.—y%xHouse 86 providing for 
assessor’s warrants as to omitted property, 
has become law. 

House 88, continuing the tax lien where 


property is reassessed, has passed the 
House. 


House 396, providing for the appoint- 
ment of local assessors in case of neglect 
of duties, passed the House and was killed 
in the Senate. 


House 1285, providing for the employ- 
ment of counsel by Boards of Assessors, 
has been killed in Senate. 


* House 1352, providing for notice as to 
terms of applications for abatement of 
taxes, is now law. 


* Senate 273, regulating liens in the case 
of faulty tax titles, has become law. 


Lotteries——House 1378, providing for a 
referendum on the question of state lot- 
teries to raise revenue, has passed the 
House. 


Omitted assessments.— %& House 86 amend- 
\ing the law as to assessment of omitted 
| property, is now law. 
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MICHIGAN 


_ General.—The Michigan Legislature ad- 
journed April 4. The following additional 
bills have become law. 


*&H. ixx—regulating the assessment of 
taxes by local governments 
within two or more counties. 

*&H. 4xx—lien on personal and real prop- 


erty of delinquent taxes. 

*H. 15xx—H. O. L. C. bonds to be ac- 
cepted in payment of taxes. 

*H. 16xx—exempts R. F. C. mortgages 
from the mortgage and lien 
tax. 

*H. 23xx—listing and publication of de- 
linquent taxes. 

*H. 37xx—personal property—tax exemp- 
tions as to farm implements. 

*&H. 45xx—creating County Boards of Re- 
view. 

*&H. 52xx—gasoline taxes — authorizing 
levy and sale for delinquent 
taxes. 

WH. 54xx—tax titles—authorizing courts 
to ‘continue pending cases for 
settlement till May 1, 1935. 

*S. 24xx—delinquent taxes—payment in 
installments. 


MISSISSIPPI 


General.— The Mississippi Legislature 
adjourned April 4, 1934. The following 
additional bills have become law. 


*H. 31—Motor carriers — license and 
mileage taxes. 

*%H. 53—Tax sales—eliminates the 25% 
damage penalty. 

*H. 70—Gross sales tax—revised with- 


out important changes in rates. 
*H. 115—Amusements—1¢ per 10¢ admis- 


sion tax. 

*H. 141—Tobacco tax—l¢ per 5¢ of re- 
tail price. 

*H. 142—Local privilege taxes—complete 
revision. 

*H. 150—Income tax—21%4% on $2,000 to 
6% on $15,000. 

*%H. 151—Corporation franchise tax—$l 
per $1,000 on capital used in 
the state. 

*H. 190—School taxes — collections out- 

side municipal districts. 

*H. 194—Beer and light wines — license 
fees $30 to $500—excise tax 
of 5¢ per gallon. 

*H. 195—State property tax—8 mills for 
1934 and 1935. 

*H. 214—Estate tax—defining method of 
determining tax and reducing 
deductions. 

| *H. 215—Inheritance taxes—providing for 


suits to collect. 
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. 259—Tax sales—time limit on suits 
to redeem. 

x%H. 277—Tax sales—fixing dates for tax 
years prior to 1933. 















xH. 296—Inheritance taxes — extending 
time for payment and returns. 

*H. 301—Authorizing the sale or lease of 
tax acquired lands by mu- 
nicipalities. 

*H. 321—Property taxes—homestead ex- 
emption $1,000. 

*H. 432—Tax sales—3 year redemption pe- 


riod. 
437—Assessment—method in case of 
division of property. 
485—Domestic insurance companies 
—exempted from all but privi- 
lege, income and sales taxes. 
553—Harrison County—% mill hos- 
pital tax. 

581—Tax sales—changes dates for 
advertising and sale. 

619—$25 fee for drilling oil or gas 
wells. 

758—$50,000 appropriation for 

refunds. 

888—Tax payments—fixing time for 
state, county, school and other 
taxing districts. 

945—Tax assessments — correction 
where not subject to tax. 

960—Provides for appeals from prop- 
erty tax assessments. 

*H. 974—Beer and wine tax—regulating 
method of collection. 

*H. 977—Gross sales tax — amending 

*H. 70 as to definitions. 

*H. 1003—Repeals %H. 581, ante, and sets 
date for tax sales at 3rd Mon- 
day in September. 

37—Exempting cattle from taxation 

for two years. 

94—County refunding bonds 
tax levy authorized. 

203—Tax sales—one year extension 
of time for redemption. 

222—Tax redemptions—fixing terms 
and time limits. 
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NEW JERSEY 


Alcoholic beverages.—y%Assembly 305, 
providing for the payment of taxes on de- 
livery of alcoholic beverages from a ware- 
house, has become law. 


*Assembly 320, providing for the re- 
funding of taxes erroneously paid pursuant 
to the 3.2 beverage act, has become law. 


*Senate 10, repealing a number of old 
statutes regulating alcoholic liquors, has 
become law. 


Chain stores.—Assembly 374 provides for 
a graduated tax on chain stores at rates 
from $100 for four stores to $1,000 for 
twenty or more stores. Pending in the 
Assembly. 


Delinquent taxes.—Assembly 375 reduces 
the penalty on delinquent taxes from 8% 
to 6%. Pending in Assembly. 


Estate tax.—Assembly 370 provides for 
an estate tax to absorb the 80% credit 
allowed under the Federal Estate Tax Act. 
Pending in the Assembly. 


Inheritance taxes.—Assembly 224 has 
passed the Assembly. 


Assembly 397 amends the inheritance tax 
act to exempt $5,000 bequests to charities, 
ix the tax on bequests to grandparents at 
\% and equalize the tax on legitimate and 
illegitimate children. 
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Jitney buses—yAssembly 197 requiring 
operators of “jitney buses” to file mileage 


reports for the %¢ per mile excise tax, has 
become law. 


Tax payments.—yxAssembly 2, provid- 
ing for use of county bonds in payment 
of taxes, has become law. ykAssembly 38, 
making a similar provision as to municipal 
bonds, has also become law. 


Valuation.—Assembly 230, revising the 
procedure for equalizing property values, 
has passed the Assembly. 


NEW MEXICO 


General.—The present Special Session 
was called by the Governor to consider the 
following tax matters: 


1. To raise revenue by taxation, other 
than property taxes. 

require County ‘Treasurers 
handle motor vehicle licenses. 


To amend the liquor laws. 
To enact new delinquent tax laws. 


To repeal laws against which refer- 
endum petitions have been filed, 
except the Highway Debentures law. 
(This includes %H. 153, oil and gas 
severance tax, ¥%S. 124, retailers’ 
gross sales tax, and 7S. 144, tax 
collectors’ code, passed at the 1933 
session.) 


To amend the gasoline tax law defin- 
ing the word “distributor” and per- 


mitting distributors to file personal 
bonds. 


To levy a tax on actions in District 
Courts, for a supreme court building. 
To create a commission to revise the 


entire tax code and governmental 
setup. 


A. EO to 


ND 


oe 


10. 


only consider subjects contained in the 
Governor’s Call, and are limited to 30 days. 





Alcoholic beverages.—House 14x, abolish- | 


ing individual permits and lowering license 
fees, is pending in the House. 
House 17x provides a stamp tax on 


wines and heavier alcoholic liquors. Pend- 
ing in House. 


Civil actions—House 1x and 5x impose 
a $5 tax on civil actions in District Courts. 
Pending in the House. 


Delinquent taxes.—House 18x, author- 
izing the payment of delinquent taxes at 
the rate of 25% every six months, is pend- 
ing in the House. 

Senate 10x, discharging liens for interest 
and penalties on delinquent taxes, has 
passed the Seriate. 


Gross income tax.—Senate 11x, provides 
for a tax on the gross income without 
exemption of individuals and corporations 
at rates as follows: % of 1% on $1,000; 
1% up to $10,000; 2% up to $100,000 and 
13% over $100,000. Pending in the Senate. 

Senate 15x provides for a tax of 2% on 
the gross income of practically all retail 
sales and services; 4% of 1% on manufac- 
turing and mining and &% of 1% on whole- 
saling. 


Tobacco.—House 27x and Senate 23x 
provide license and excise taxes on the 


sale of tobacco. Pending in the House 
|and Senate respectively. 








Special sessions in New Mexico may | 


al 
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NEW YORK 


General.—The following tax bills have 
passed both houses and are in the Gov- 
ernor’s hands for approval. 


H. 1298—Income tax—trust income, on in- 
surance premiums and receipts 
from liquidation. 

H.1500—Franchise tax—dividend rate on 
no par value stock of certain 
corporations. 

H.1502—Franchise tax—‘public utilities” 
amended to include corpora- 
tions principally engaged in 
such business. 

H. 1503—Franchise tax—dissolution of cor- 
porations failing to file return 
in 3 years. 

H. 1504—Business corporations—tax to be 
adjusted on basis of activity 
within State. 

H.1505—Franchise tax on leased public 
carriers. 

H. 1506—Tax commission—modifies 

certiorari proceeding. 

.2030—Savings banks—assets to be as- 

sessed at actual or market value 
except real estate which is to 
be assessed at actual or book 
value. 

H. 2205—Personal income tax—partnership 
property. 

H. 2206—Personal income tax—property 
acquired by gift, trust or be- 
quest prior to 12-31-27. 

H. 2207—Personal income tax—deduction 
of income not required to be 
included upon regulation of 
commission. 

H. 2208—Alcoholic beverage tax—repeals 
1% deduction for expenses al- 
lowed distributors. 


the 


es) 


S. 415—Personal income tax—continues 
temporary increase for another 
year. 

S. 1013—Corporations—warrants for col- 


lection of taxes. 


Alcoholic beverages.—%Senate 1165, ex- 
tending the present alcoholic beverage li- 
cense law, has become law. 


% Senate 1381, fixing the tax on beer at 
314¢ per gallon; 10¢ per gallon on wine; 
50¢ per gallon on liquor less than 24% al- 
cohol and $1 per gallon on stronger liq- 
uors, has become law. 


Chain stores.—Assembly 1674 imposes a 
graduated license tax on chain stores at 


rates from $3 to $1,000 each. Pending in 
Assembly. 


Estate tax.—yxSenate 1095, changing the 
dates and interest rate for payment of es- 
tate taxes, has become law. 

% Assembly 381, defining the term “State” 
to include only states of the United States, 
has become law. 


Fire insurance.—Assembly 563, regulat- 
ing the method of payment.of taxes by for- 
eign fire insurance companies, has passed 
the Assembly. 


Foreign corporations.—Assembly 200 is 
now pending in the Senate. 


Lotteries.—Senate 1430, permitting the 
use of lotteries to raise revenue, is pending 
in the Senate. 
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Motor carriers.—Assembly 793, equaliz- 
ing the tax on foreign and domestic mo- 
tor carriers, has passed the Assembly. 


New York City.—yAssembly 1394, pro- 
viding that the assessment roll must be deliv- 
ered to the City Collector on or before 
March 20, has become law. 


Radio broadcasting.—Senate 1493 and 
Senate 1520 impose a 5% tax on the gross 
receipts of radio broadcasting enterprises. 
Pending in Senate. 


Real estate corporations.—Assembly 1749 
revises the method of assessing the tax 
on promissory notes to stockholders in 
real estate corporations. Pending in the 
Senate. 


Sales tax.—ykAssembly 382, regulating 
the method of paying the sales tax on in- 
stallment sales, has become law. 


Tax collection—Assembly 1250, provid- 
ing that unpaid 1934 taxes may be collected 
in accordance with Sec. 126, has passed the 
Assembly. 

*% Assembly 180, permitting county 
treasurers to extend the time for the pay- 
ment of taxes, has become law. 


Tax limits—Assembly 1746 and Senate | 


1292 limit all realty taxes to local levies 
of not more than 2% of true value. Each 
is pending in House of introduction. 


OHIO 


Alcoholic liquors.—Senate 43XX repeals 
the $1 per gallon tax on liquor and imposes 
a cap tax of 34¢ per 6 ounces on beer of 
more than 3.2 alcoholic content. Senate 
45XX also repeals the $1 tax. Both are 
pending in the Senate. 


Delinquent taxes.— xe House 28XX, per- 
mitting County Treasurers to collect rents 
on delinquent property, has become law. 

*Senate 23XX, providing for payment 
“ae 1932 taxes in installments, has become 
aw. 


Feedstuffs— House 91XX, imposing a 
$3 tax on retailers and $20 tax on whole- 
salers of feedstuffs, has become law. 


Gasoline—House 86XX_ extends the 
present motor fuel tax to December 31, 
1935. Pending in House. 


Senate 54XX, extending the tax to June 
30, 1935, is pending in the Senate. 


Gross receipts.—Senate 12XX provides a 
tax of % of 1% on the gross receipts of 
all businesses. Pending in Senate. 


Income tax.—House 45XX was killed in 
the House and then reconsidered and is 
now pending. 


Intangibles—House 80XX increases the 
tax rates on intangible property as follows: 
10% on productive investments; 5 mills on 
deposits and bank stock; and 3 mills on 
money and credits. Pending in House. 
Senate 49XX makes larger increases in 
these rates. Pending in Senate. 


Motor vehicles—House 95X X and House 
100XX reduce the motor vehicle license 
fee on passenger cars to a flat $5 fee. 
Pending in House. 

Senate 57XX fixes motor vehicle license 
fees at rates from $7 to $20. Pending in 
the House. 


Movie films.—Senate 56XX repeals the | 


present amusement tax and imposes a tax 
of 5¢ per foot on movie film. 





| &H. 
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Sales tax.—House 46XX was killed in 


*H. 1896—motion picture theatres—75 
the House. 


to $1.50 per seat license tax, 


Tax levies—H. J. R. 23XX permits lev- *S. vale ly gy in motor vehicle 
ies over 10 and less than 15 mills upon re- *S. 1065 50% refund a ieee ; 
; : : ° , — vehicl 
speenet of certain bonds. Pending in licenses purchased July to Oc 
House 51XX and Senate 31XX conform- tober, 1933. 
ing the tax limitation laws to Art. XII, Sec. *KS. 1420—10¢ per pound tax on oleo. 


“margarine. 
*S. 1437—allowing timber depletion as q 
deduction on income taxes. 
*%S. 1867—delinquent tax sales—regulates 
procedure and notice as to de. 
linquent municipal taxes. 
*%S. 1880—foreign insurance companies— 
equalizes tax with that of do. 
mestic companies. 
The following bill is awaiting the Gov. 
ernor’s action: 
S. 1529—taxes dividends and _ interest 
over $500—requires return on 
all over $200. 


2, of the Constitution, have both passed 
their respective houses of origin. 


Utilities—House 43XX has passed the 
House. 

Senate 52XX increases the tax rate on 
all forms of public utilities. Pending in 
Senate. 


Valuation.—Senate 47XX requires that 
all tangible personal property be listed on 
tax duplicates at its true value. Pending 
in the Senate. 












RHODE ISLAND 


Alcoholic liquor—The following bills 
propose amendments to the present act 
licensing the manufacture and sale of al- 
coholic liquors but do not make any 
major changes in the rates and are all 
pending in the house of origin: House 516, 
623, 685, 688, 695 and Senate 73. 


Gasoline.—Senate 187, imposing an ad- 
ditional tax of “%¢ per gallon on gasoline, 
is pending in the Senate. 


Horse racing.—House 618, House 652 
and Senate 183, regulating and licensing 
horse racing, are pending in the respective 
houses of origin. 


Intangibles.—House 776, making the in- 
tangibles rate the same as the realty rate, 
is pending in the House. 


Motor vehicles.—House 868, establish- 
ing percentage valuation for motor vehi- 
cles, is pending in the House. 

Senate 114, reducing motor vehicle li- 
censes, is pending in the House. 


Tangible property.—Senate 185, provid- 
ing that all tangible property shall be as- 
sessed where it is located even if the owner 
is unknown and may be sold for taxes if 
unpaid, is pending in the Senate. 


Tax redemption.—Senate 41, permitting 
redemptions from tax suits within 3 years, 


VERMONT 


General.—The Legislature convened on 
April 18 and adjourned on April 19. The 
only tax measures enacted at this session 
are as follows: 


Alcoholic beverages.—yx House 1xx im- 
poses license fees at rates from $10 to $20 
and an excise tax of 3.25¢ per gallon on 
malt and vinous beverages. 


Gross retail sales tax.—ykHouse 10xx 
amends the present act to provide for col- 
lection of taxes in case of partial in- 
validity. 


VIRGINIA 


General.— The Legislature adjourned 
March 20. The following additional bills 
have become law. 

*H. 18—1933 delinquent taxes—release o/ 
penalties and interest if paid 
before March 15, 1934. 

43—property taxes—exemptions 


48—1933 delinquent taxes—release of 
penalties and interest. 
60—municipal taxes—installment pay- 


*H. 
*H. 


*H. 
*H. 


ment. ; 
6l—tax sales—3 year redemption 


. —— period. 

is pending in the Senate. *H. 91—boxing and wrestling—license 
Valuation.—House 783 and Senate 129, taxes. : ; 

providing that property shall be valued | &H.174—bank fees—increasing. _ 

at its full cash value taking into account| *&H.175—fire insurance companies—au- 


its production and income value, are pend- thorizing municipal gross premiums 

ing in the houses of origin. tax. 

177—branch banks—taxation of stock 
by municipalities. 

201—collection of taxes upon tangibles 
severed from realty. : 

203—creation of boards of equaliza- 
tion to handle quadrennial as- 
sessment. 

205—general tax law—amending the 
income, intangibles, inheritance, 
retail and wholesale merchants 
license tax, utilities taxes an 
enacting a gift tax. : 

215—motor vehicles fees—changing 
the rates. 

251—repealing Sec. 426 of the tax 
code relating to situs of prop 
erty held in trust. 


*H. 
*H. 
* +H. 


SOUTH CAROLINA 


General.—The South Carolina Legisla- 
ture adjourned April 14. The following 
additional tax bills of a general nature, 
have become law. 


*H. 1221—authorizes 50% refund of fee 
for motor vehicle licenses pur- | 
chased after August 1, 1933. | 

1256—authorizes sale of tax delin- | 
quent property upon consent 
of county. 

1480—foreign corporations—filing fees. 

1605—1933 property taxes—payment 
extended to May 1, 1934, and 
interest set at 3% if paid by | #H.253—tax lien as to corporations and 

that date. persons in bankruptcy. 


*#H. 


*#H. 
*H. 


*H. 
* +H. 





*H. 1796—income taxes—permits payment | * H. 285—license tax on sale of proprietary 
| in two installments. medicines. 
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supervisors in January. 

















taxes. 
*S. 253—school taxes—limits. 
*S. 263—delinquent tax lists—forms. taxes. 





Amendments of Regulations 
Excise Tax 


RTICLE 71, Regulations 46, as amended, is fur- 

ther amended by Treasury Decision 4427, 
XIII-16-6761 (p. 22), to require a sworn statement, 
to accompany claim for refund or credit, that the 
claimant has on hand available for examination cer- 
tain statements from dealers as to their sales to states, 
etc., instead of requiring, as heretofore, that dealers’ 
statements accompany the claim. The amended por- 
tion of Article 71 reads as follows [Changes indi- 
cated in italics.] : 














Where articles taxable under Title IV are sold by a 
manufacturer taxpaid to a dealer who resells and delivers 
such articles direct to a State or political subdivision there- 
of after July 1, 1933, for use in the exercise of an essential 
governmental function, the manufacturer who paid the tax 
on such articles may be allowed a refund, or may take 
credit against the tax due upon any subsequent monthly 
return, in the amount of tax paid by him under this title 
with respect to the sale of any such article to the dealer, 
provided the manufacturer has in his possession evidence 
showing that (A) such article has after the date section 
621 (a) (3) takes effect been delivered by the dealer to a 
State or political subdivision thereof for use in the exercise 
of an essential governmental function and (B) the manu- 
facturer has repaid or agreed to repay the amount of such 
tax to the dealer or has obtained the consent of the dealer 
to the allowance of the credit or refund. The claim for 
refund or credit must be supported by an affidavit of the 
manufacturer showing (1) the name and address of each 
dealer; (2) the amount of tax allowable to each dealer; 
(3) the date the tax was paid to the United States in each 
case; and (4) whether the manufacturer has repaid or 
agreed to repay the amount of such tax to the dealer. The 
affidavit of the manufacturer must also show that he has in his 
possession, subject to examination by internal revenue officers, 
a sworn statement from each dealer involved, (or tf the 
amount of the tax involved in any dealer’s credit or refund 
is $10.00 or less, his statement may be signed or acknowledged 
before two witnesses instead of under oath) stating (a) 
whether the articles on which the tax was paid have been 
resold and delivered after July 1, 1933, by him direct to a 
State or a political subdivision thereof for use in the exer- 
cise of an essential governmental function; (b) the State 
or political subdivision thereof to which the sales were 
made; (c) the nature of the governmental function, i. e., the 
kind of activities for which purchased; and (d) "that the 
dealer has consented to the allowance of the credit or re- 
fund where the manufacturer has neither repaid nor agreed 
to repay the amount of such tax to the dealer. 


[Signed by Guy T. Helvering, Commissioner of 
Internal Revenue, and approved April 10, 1934, by 
H. Morgenthau, Jr., Secretary of the Treasury. | 





















































*%H. 287—county levies—to be fixed by WEST VIRGINIA 


dred to levy privilege taxes. 
*% H. 359xx—extending the period of dis- 


count for prompt payment of | #S. 140xx—appropriation for the enforce- 






THE TAX MAGAZINE 255 







General.—The West Virginia Legislature surtax of ¥% of present rates. 
*H.289—fire protection—special assess-|adjourned March 24. The following addi- | *H.374xx—apportionment of tax levies— 
ments. tional bills have become law: 


%H. 294—sewer assessments. *H. 191xx—suits on bonds, notes = other | %S. 116xx—gross income tax—requires 
My : : ‘ securities—requires allegation report on all income over $600 
KH. 372 eo all tax liens prior to that taxes on such securities per year. 
have been paid. KS. 132xx—railroad car and : 
*H. 389—motor carriers tax amended. * H. 273xx—authorizes county or school ; prose an one -aedbbes gotanag ae 
*S. 49—tax sales—second Monday in drafts to be accepted in pay- 14% 
December. ment of taxes. : 


’ ‘ . H. —authorizi i -|%S. 134xx—tax collections—fixing install- 
*S. 241—property subject to distraint for w&H. 337xx—authorizing own of Hun ment dates and » sae la rates 





—amends ¥S. 49xx. 
ment of %H. 365xx. 


A similar further amendment of Article 52, Regu- 
lations 44, as amended, is made by Treasury Decision 
4426, XITI-15-6752 (p. 13). 


Stamp Tax on Distilled Spirits in Bottles 


Y Treasury Decision 4428, XIII-16-6762 (28), 

paragraph 5 of Liquor Tax Regulations, as pro- 
mulgated by Treasury Decision 4418, approved 
January 27, 1934, regarding the affixing of stamps to 
bottles, is amended by the addition of three new 
sub-paragraphs: 

Par. 5. (a) Prior to affixing any stamp to a bottle under 
these regulations, the person affixing the stamp must place 
his name and address thereon, in writing or by rubber 
stamp, printing, or perforating. The name and address 
must be plain and legible. 

(b) When stamps are attached to bottles by the distiller 
of the spirits contained in the bottle, the registry number 
of the distillery producing the spirits may be substituted 
for the name of the distiller. mt 

(c) When stamps are attached to bottles containing 
rectified spirits, the Federal Alcohol Control Administra- 
tion permit number may be substituted for the name of the 
rectifier. 

(d) If a number is used as provided in subparagraph 
(b) or (c), such number must be accompanied by some 
designation or symbol sufficiently indicative of the class or 
series to which the number pertains, at least, in the case of 
distillers the letter “D” and the number of the collection 
district, and, in the case of rectifiers, the letter “R.” 


[Signed by D. S. Bliss, Commissioner of Industrial 
Alcohol, and Guy T. Helvering, Commissioner of 
Internal Revenue, and approved April 12, 1934, by 
H. Morgenthau, Jr., Secretary of the Treasury. |] 


Fermented Liquor Tax 


ECTION 16 of Regulations 9, as amended by 

Treasury Decision 15, approved July 11, 1933, 
is further amended by Treasury Decision 4423, XITI- 
12-6715 (p. 22), to read as follows: 


Sec. 16. (a) The name of the manufacturer of the fer- 
mented liquor and the place of manufacture must be em- 
bossed on, or indented in, metal barrels or kegs. The name 
of the manufacturer and the place of manufacture must be 
branded by burning on the side across the staves, and must 
extend over sixty per cent or more of the circumference, 
of wooden barrels or kegs containing fermented liquor. 
The branding must be of sufficient depth and size so that 
it may not be scraped from barrels without leaving traces 
to indicate scraping. 

No wooden barrel or keg which has been rebranded 
across the staves and no wooden barrel or keg which has 
the name of more than one manufacturer branded thereon 
may be used by a brewer as a container for fermented 
liquor, provided that the removal and replacement of one or 
more staves by the brewer whose name and address are 


*H. 365xx—gross income tax—creates a 


further amending x%H. 234xx. 
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originally so branded on a barrel or keg shall not be deemed 
to be a rebranding hereunder. 

Each bottle containing fermented liquors must be labeled, 
and each closed case of bottles must be labeled or branded, 
showing, in clearly legible figures and letters, the following: 

(1) The name of the manufacturer; 

(2) The location of the brewery, by city, or town, and 
state; 

(3) The serial number of the basic permit under which 
the fermented liquor is produced; 

(4) The special name of the liquor, if any. (The use of 
the words beer, ale, porter, lager, bock, stout, etc., 
is permissible on such labels); 

(5) “Tax paid at the rate prescribed by Internal Revenue 
law” or “Internal Revenue Tax Paid.” 

Wooden or metal barrels and kegs must also bear labels 
or brands, or be embossed or indented, showing the data 
in the above items numbers 3 and 4. 

(b) Where such fermented liquor is bottled or marketed 
by a distributor or dealer, and it is not desired to disclose 
on the label the name of the actual manufacturer, the label 
above-described must contain all the prescribed data, ex- 
cept that the name and address of the bottler, distributor 
or dealer may be substituted for the name and address of 
the actual manufacturer. 

(c) If the name of a distributor appears on the label in 
addition to the name of the manufacturer, the distributor’s 
name must be preceded by the phrase, “Packed for 

; a STI acs) an desea be Abd a 

(d) Attention is called to the fact that under the Food 
and Drugs Act the name and other data on the labels may 
not imply a foreign origin of the fermented liquor, unless 
such name or data are followed by the word “type” or 
“style,” or the other data on the label clearly show the 
domestic origin of the fermented liquor. 

(e) Copies of the labels are not required to be submitted 
to the Supervisor or the Commissioner unless requested. 


| Signed by D. S. Bliss, Commissioner of Industrial 
Alcohol, and Guy T. Helvering, Commissioner of In- 
ternal Revenue, and approved March 13, 1934, by 
H. Morgenthau, Jr., Secretary of the Treasury. ] 





Court Decisions 
Supreme Court 


Losses.—Loss sustained by a parent corporation in 1929 
upon the dissolution and liquidation of its two subsidiaries 
is denied, the dissolution and liquidation having been inter- 
company transactions. Contention that the liquidation 
broke the affiliation and that the claimed losses did not 
occur during the consolidated-return period cannot be sus- 
tained. Moreover, the operating losses of the subsidiaries 
deducted on the consolidated returns from 1917 to 1929 
exceeded the parent company’s investment in the stock, 
and to allow the loss on liquidation would result in double 
deduction. “In the absence of a provision of the Act 
definitely requiring it, a purpose so opposed to precedent 
and equality of treatment of taxpayers will not be at- 
tributed to lawmakers.”—Supreme Court of the United 
States in Charles Ilfield Company v. B. C. Hernandez, Collec- 
tor of Internal Revenue. No. 579, Oct. term, 1933. Decision 
of Circuit Court of Appeals, Tenth Circuit, 66 Fed. (2d) 
236, affirmed. 


Appellate and Lower Courts 


Assessment of Taxes—Statute of Limitations.—Assess- 
ment of excess profits tax for the year 1917 was not barred 
by the statute of limitations’ where the law required the 
filing of both an income tax return and an excess profits 
tax return and the corporation filed only an income tax 
return on which it stated that it was not liable for excess 
profits tax.—U. S. Circuit Court of Appeals, Sixth Circuit, 
in Commissioner of Internal Revenue v. National Land and 
Construction Company. No. 6373. Board of Tax Appeals 
decision, 25 BTA 562, reversed. 


Association Distinguished from a Trust—A cemetery 
corporation, which exchanged its stock for land to be sold 
for burials, in 1881 cancelled its stock (held to have been 
illegally issued under Pennsylvania law) for certificates of 
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participation in the cemetery assets. The company also 
declared itself a trustee of all its assets. Through its 
managers, selected from and elected by the certificate 
holders, it carried on an active cemetery business, selling 
lots, buying land, operating a greenhouse and other in- 
cidental businesses, and investing in securities. It dis- 
tributed its profits annually, the portion distributed to the 
petitioner in 1929 being $4,514.. The court holds that the 
company was an association within the meaning of section 
701 of the 1928 Act, and that the distribution to petitioner 
in 1929 was a dividend fully taxable as such, inasmuch as 
there was no evidence that any part thereof was a return 
of capital—U. S. Circuit Court of Appeals, Third Circuit, 
in May Kimball Smith v. Commissioner of Internal Revenue. 
No. 5217. Oct. term, 1933. Decision of Board of Tax 
Appeals, 27 BTA 607, affirmed. 


Business Expense.—Amounts expended by an actor in 
1927 for entertainment, in the form of complimentary 
theatre tickets, luncheons and suppers were ordinary and 
necessary expenses of his profession and deductible. The 
evidence sustained the necessity for such entertainment 
and the benefits he expected to derive therefrom in a 
business way. 


The Board may not arbitrarily discredit the testimony of 
an unimpeached taxpayer so far as he testifies to facts. 
“When the evidence before the Board, as the trier of the 
facts, ought to be convincing, it may not say that it is not.” 
—U. S. Circuit Court of Appeals, Second Circuit in Sidney 
Blackmer v. Commissioner of Internal Revenue. Unreported 
memorandum opinion of the Board of Tax Appeals re- 
versed. 

Attorney’s fee paid by the sole devisees of a decedent for 
services in prosecuting action for refund of estate tax on 
decedent’s estate were not deductible as ordinary and neces- 
sary expenses of carrying on a business under the 1928 
Act.—Court of Appeals of the District of Columbia in Mrs. 
Josephine Bird Hall v. Guy T. Helvering, Commissioner of 
Internal Revenue; Mrs. Joseph T. Bird v. Guy T. Helvering, 
Commissioner of Internal Revenue. Nos. 6017, 6018. Unre- 
ported memorandum decision of the Board of Tax Appeals 
affirmed. 


Capital Assets——Where decedent and another owning all 
the stock of X corporation sold to it shares of another cor- 
poration and after several transactions in the stock the 
corporation sold back to decedent some of the stock bought 
from him and also additional shares, the sale of the stock 
shortly thereafter was not a sale of a capital asset as he 
held the stock for less than two years. The decedent and 
the other stockholder were separate and distinct entities 
from the corporation and the periods that each held the 
stock could not be added.—uU. S. Circuit Court of Appeals, 
First Circuit, in Old Colony Trust Company of Boston, Execu- 
tor, v. Commissioner of Internal Revenue. No. 2871. Oct. 
term, 1933. Board of Tax Appeals decision, 28 BTA 461, 
affirmed. 


Charitable Contributions.—Capital net gains should be 
included in the net income to which the 15 per cent limita- 
tion on charitable contributions is applied. 

The court questions the correctness of the Elkins decision, 
24 BTA 572, Dec. 7246, holding that capital net losses 
should be excluded for the same purpose.—U. S. Circuit 
Court of Appeals, in Thomas W. White, Collector, v. Kath- 
erine W. Atkins. No. 2860. Oct. term, 1933. District Court 
decision, 3 Fed. Supp. 694. 

In a dissenting opinion, Judge Morton declares the rea- 
soning by the Board in the Elkins case is unanswerable. 
“As was said by the Board of Tax Appeals, “The taxpayer 
cannot exclude capital gain from gross income for the pur- 
pose of getting the benefit of the lower rate of tax thereon, 
and at the same time include capital gain in gross income 
for the sole purpose of computing the maximum deduction 
for contributions.’ Bliss v. Commissioner, 27 BTA at 208. 


Community Income.—Income received by a wife (Texas), 
as beneficiary of a trust created by will is community 
income and taxable one-half each to the wife and the 
husband.—U. S. Circuit Court of Appeals, Fifth Circuit, 
in Commissioner of Internal Revenue v. Anna Davis Terry. 
a = Board of Tax Appeals decision, 26 BTA 1418, 
affirmed. 


(Continued on page 261) 
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The Burden of Taxation in the United States and 
Foreign Countries 


“ONTEMPLATION of the increased tax levies under 
the Revenue Act of 1934 has fostered speculation as to 
the relative burden of taxation in the United States and 
other principal countries. The most recent research in an 
endeavor to answer the question is made in a study by the 
staff of the National Industrial Conference Board, Inc., the 
results of which are published in the Conference Board 
Bulletin, issue of April 20, 1934. 


Comparisons are made for the years 1926 to 1932, in- 
clusive, and from the figures assembled the following con- 
clusions are presented: 


_ (1) Tax collections in the United States are larger than 
in the United Kingdom, Germany, or France, but the ratio 
of tax collections to national income is lower. 


(2) Tax collections, national and local, for 1932, the 
latest year for which comparative data are available, are 
as follows: United States, $8 billion; United Kingdom, $4.4 
billion; Germany, $2.4 billion; France, $2.3 billion.’ 


(3) From 1929 to 1932 the ratio of taxes to national 
income rose as follows: United States, from 11.8 per cent 
to 20.3 per cent; United Kingdom, from 21.4 per cent to 
28.0 per cent; Germany, from 18.9 per cent to 21.9 per 
cent; France, from 22.5 per cent to 25.2 per cent. 


(4) Ona per capita basis, taxes in the United States are 
lower than in the United Kingdom, but higher than in 
Germany or France. Prior to 1929, the per capita burden 
in Germany and France was almost the same, but in recent 


years per capita taxes in Germany have declined more 
than in France. 


(5) The per capita tax burden, on the basis of the latest 
comparative data, is as follows: United States, $64.09; 


tire Kingdom, $93.85; Germany, $37.65, and France, 
po . . 


It is pointed out in the article that per capita taxes do 
not constitute a measure of tax burdens, and that the best 


comparative for this purpose is generally agreed to be 
national income.” 


_On the basis of national income, taxes in the United 
States are lower than in the United Kingdom, Germany, or 
France, the ratio of taxes to national income in the latest 
year in each country for which figures are presented being 
as follows: United States (1932), 20.3 per cent; United 


1 For the year 1932 tax collections in the United States are allocated 
between Federal taxes, state taxes, and local taxes as follows: Federal, 
$1,789,000,000; state, $1,700,000,000 (estimated); local, $4,511,000,000 
(estimated) ; total, $8,000,000,000 (estimated). In 1926 total tax col- 
lections were $8,605,000,000, divided as follows: Federal, $3,207,000,000; 
state, $1,264,000,000; local, $4,134,000,000. The outstanding feature in 
comparison of the 1926 and 1932 tax collections is the marked drop in 
federal tax collections, due principally to reduced receipts from income 
taxes and customs. 

* With reference to the reliance that may be had on the ratios of 
taxes to national income for the several countries, the following state- 
ment is made: 

“The comparisons of taxes and national income * * * are presented 
with full recognition that the data on which they are based do not afford 
an absolutely perfect basis for analysis. The estimates of national 
income that are available for the several countries were not obtained by 
applying a uniform procedure for all countries. Some margin of error 
results from this fact, but it is believed that it does not vitiate com- 
parisons between countries as long as the differences in the ratios are 
substantial. Another factor is that the ratio of taxes to national income, 
although satisfactory as a measure of taxes or tax burdens in the aggre- 
gate, gives no indication of the burdens on particular groups of indi- 
viduals, the relative burdens on individuals and industry, or the 


Proportions of the total burden that are represented by direct and 
indirect taxes.” 






































































Kingdom (1931-1932), 25.7 per cent; Germany (1932-33), 
21.9 per cent; France (1931-32), 25.2 per cent. i ; 

Before the depression the ratio of taxes to national in- 
come in the United Kingdom is shown to have been nearly 
twice as large as that for the United States. The increases 
in ratio of taxes to national income from 1926 to the last 
year in each country for which figures are presented are 
as follows: United States (1926-1932), from 11 per cent to 
20.3 per cent; United Kingdom (1926-27—1931-32), from 
23.0 per cent to 25.7 per cent; Germany (1926-27—1932-33), 
from 18.6 per cent to 21.9 per cent; France (1926—1931-32), 
from 19.3 per cent to 25.2 per cent. 


Twelve Months’ Yield from Liquor Taxes 
Over $197,000,000 


BB erg internal revenue receipts from the production 
tax on fermented malt liquors and special taxes on 
brewers and dealers for the 12 months from April 1, 1933, 
to March 31, 1934, inclusive, were $145,306,089.71, according 
to a report made by Commissioner of Internal Revenue 
Guy T. Helvering. Special taxes on brewers and dealers 
accounted for $6,758,375.02 of the total amount. The law 
legalizing the sale of fermented malt liquors was passed on 
March 22, 1933, and became effective April 7, 1933. 

Revenue from distilled spirits from December 1, 1933, 
to March 31, 1934, inclusive, the period subsequent to the 
repeal of the 18th Amendment, the effective date of which 
was December 5, 1933, amounted to $52,083,532. Of this 
sum the production and rectification tax yielded $45,833,843.60, 
the floor tax $4,607,447.43 and the special tax on distillers, 
rectifiers and dealers $1,642,241.29. 


Cost of Internal Revenue Collections Reduced 


LTHOUGH internal revenue collections for the first 

nine months of the fiscal year 1934 were more than 68 
per cent higher than collections for the corresponding 
months of the fiscal year 1933, operating costs of the 
Bureau of Internal Revenue were lower this year than 
last, the Treasury Department has reported. 

Total collections of internal revenue from July 1, 1933, 
to March 31, 1934, including processing taxes, were 
$1,962,339,156. Excluding processing taxes, collections were 
$1,709,248,073. For the same nine months of the previous 
fiscal year total collections were $1,164,421,906. The gain 
in revenue, excluding processing taxes, was $544,826,167, 
and including processing taxes it was $797,917,250. 

The Bureau of Internal Revenue for the first nine months 
of the present fiscal year was operated at a total cost of 
$21,279,864 as compared to a cost of $23,052,663 for the 
same months of last year. This result, the statement says, 
was achieved in spite of the addition of new responsibilities, 
including besides processing taxes the collection of beer 
and spirits taxes, added excise and special emergency taxes. 
Eliminating certain operating costs specifically charged to 
the collection of processing taxes, the cost of operating 
the Bureau for the first three quarters of the present fiscal 
year was $19,790,555, a decrease of $3,262,108 in expense 
as compared to last year. A part of this decrease was due 
to statutory reduction of wages and salaries, but other 
savings have been made by failure to fill vacancies, by 
filling vacancies at lower pay grades and by other methods 
to obtain greater operating efficiency. 

As a result of these savings the cost to the Government 
of collecting each $100 of internal revenue has decreased 
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from an average of $1.853 for the entire fiscal year 1933 
to $1.084 for the first nine months of the fiscal year 1934. 
Excluding processing taxes and their specific costs of col- 
lection, the average cost of collection of internal revenue 
for the present fiscal yeas has been $1.157 for each $100. 


Administrative Costs of Processing Tax Collections 


Administrative expenses for collection of more than 
$216,000,000 processing and floor stock taxes through Feb- 
ruary 28, totalled $1,290,751, it is shown in a report made 
by the Bureau of Internal Revenue to the Agricultural Ad- 
justment Administration. Administrative costs were less 
than 60 cents for each $100 collected. 


The figure which represents the administrative costs in- 
cluded $110,622 expended for supplies and equipment. Ex- 
penditures for office machines and devices totalled $99,229; 
for furniture and fixtures, $11,392. These two items com- 
prised about 9 per cent of the total administrative cost. 


In the bureau at Washington, 197 employes were en- 
gaged on processing tax work as of March 31. In the field 
service, 511 permanent and 960 temporary employes were 
engaged in this work as of February 28. 


The disbursements cover a period of eight months in the 
case of field service salaries. For other allotments the 
periods vary from seven to seven and one-half months. 


State and Local Debts 


HE heavy burden that hangs over the nation’s tax- 
payers on account of state and local debts is graphically 
presented in the April, 1934, issue of The Index, published 


by The New York Trust Company, extracts from which 
follow: 


A Census Bureau report for the fiscal year ending June 30, 1932, 
reveals that the gross public indebtedness of $39,172,000,000 was almost 
equally divided between the Federal Government, on the one hand, and 
state and local government agencies, on the other, but at the beginning 
of 1934, statistics on new issues and estimated debt retirement figures 
indicate that the latter had not greatly exceeded the 1932 total of 
$19,685,000,000, while the former had already expanded to $23.814,000,000. 
The national credit is comparatively sound, however, while, in many 
instances, that of local governmental agencies has been materially weak- 
ened by excessive borrowing in the past and over-extended debt situa- 
tions. Furthermore, scattered cases of actual default furnish graphic 
evidence that the burden of public indebtedness has, in some commu- 
nities, become too heavy for the resources of local taxpayers. 


Today, with both national wealth and national income materially 
reduced, the problem has become more serious than even the most far- 
sighted critics of such policies anticipated. The. consequences of un- 
warranted prodigality on the part of state and municinal legislatures 
have to be faced at a time when taxpayers are least able to meet the 
demands being made upon them. The existence of the problem indicates 
a lack of control and an absence of suitable legislation limiting borrow- 
ing to safe ratios of tax return. With a total of 194,630 political units 
involved in the problem, its importance and possible methods of solu- 
tion vary greatly, but, in many instances, not only far-reaching reduc- 
tions in expenditures but also some form of scaling down of debts, will 
have to be adopted before it can be met successfully. 


GROSS DEBT LESS SINKING FUND ASSETS 











Total ————_—_—_ 
(000 omitted) 
1932 1922 1912 
States .. $2,373,634 $935,544 $345,942 
Counties - ' 2,283,862 1,272,790 371,528 
Cities, towns, villages and boroughs 8,839,249 4,679,604 2,868,329 
School districts (1) : we Ree 1,052,934 118,871 
Townships a 344,140 124,733 81,856 
Other civil divisions 1,719,476 624,135 $5,370 
Total , . .. $17,596,532 $8,689,740 $3,821,896 
— Per Capita 
1932 1922 1912 
States gl ieNe . : $ 19.17 $ 8.64 $ 3.57 
Counties ; ee 20.85 13.18 4.33 
Cities, towns, villages and boroughs ; 109.06 71.27 54.50 
School districts (1) Bete rene og $ 
Townships 
Other civil divisions , See 
Total : bide a hace Gubse ee ol $79.92 $39.38 


Commenting on the growth of state and local debts as 
shown in the accompanying table, the article says: 


While the total of all state and local debts in 1932 was more than 
twice that of 1922, four times that of 1912 and almost ten times that 
of 1902, further analysis of the figures shows even more interesting 
comparisons. The net debt of cities, towns, villages and boroughs in 
1932 was almost double the public indebtedness in the United States, 
including that of the Federal Government in 1912, and that of the 
States, alone, approached all public debts in 1902. The debt of counties 
and that of school districts each, in 1932, exceeded the total of all 
state and local debts in 1902 and each was almost double the public debt 
of the Federal Government before our entry into the World War. 
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In this connection, it has been estimated that, between 1922 and 
1932, the percentage increase in state and local debts varied from 8.27 
per cent, in Idaho, to 447.73 per cent, in Florida. In eight states, 
the total increase did not exceed 25 per cent, in thirty-one it ranged 
from 25.1 per cent to 125 per cent, and in nine it was over 125 per 
cent. In this latter group are found Alabama, Florida, Illinois, Michi- 
gan, Missouri, New Jersey, North Carolina, Pennsylvania and West 
Virginia. 

While state and local debts show no signs of further increases com- 
parable to the projected increase in the debt of the Federal Government, 
the nation’s taxpayers are faced by two important problems. The first 
involves reduction of the present debt to the end that the credit of states 
and municipalities may be everywhere fully restored and the taxpayer 
relieved by a decrease in debt services; the second is concerned with 
measures which may, in the future, prevent a repetition of the reckless 
spending and borrowing which have created the present debt. 

* Only through refunding operations reducing the interest on 
their debt, and through voluntary agreements with their creditors for 
scaling down either interest or principal, or both, can many munici- 
palities meet their present debt problems. 

Efforts to restore municipal credit and ease the taxpayer’s burden by 
scaling down operations are being made in various parts of the country 
and legislation pending in Congress would facilitate bankruptcy proce- 
dure by making adoption of an approved debt adjustment plan possible 
with the consent of creditors holding 75 per cent in principal amount 
of allowed claims against the municipality in question. In time, they 
should largely achieve their goal, but there will still remain the ques- 
tion of protection for the future. On this point, various suggestions 
have been made for closer supervision of the borrowing activities of 
municipalities and, in a number of states, receivership and debt adjust- 
ment acts provide for such supervision ‘of the funding and refunding 
of all notes and bonds. Michigan has established a Public Debt Com- 
mission with such powers and similar control bodies exist in foreign 
countries. In order to avoid the recurrence of the unwarranted munici- 
pal borrowing of the past few years, many authorities believe that such 
organizations should be established in other states. 

In any event, the problem of state and local indebtedness, so burden- 
some that either the taxpayer is crushed under the weight of increased 
taxes or the taxing unit has to default on its bonds, will not be solved 
by forced adjustment of present debts. Adequate provision must be 
made for controlling future borrowings on a sound basis, as applicable 
to states and municipalities as to individuals, of adjusting expenditures 
to income and maintaining a balanced budget at all times. 


Schedule Prepared to Substantiate Depreciation 
Deductions Under the New Regulations 


GUPPLEMENTING the new regulations with respect 
~ 


to depreciation allowances, promulgated in Treasury 
Decision 4422, amending article 205 of Regulations 77 and 
74 and article 165 of Regulations 69, 65 and 62, the Treas- 
ury Department has issued Mimeograph 4170, XIII-16-6754 
(p. 2), which reviews the new depreciation requirements 
and presents a schedule for use by taxpayers to sub- 
stantiate their depreciation deductions. The text of Mimeo- 
graph 4170 follows: 


Treasury Decision 4422 (I. R. B. XIII-10, 3) 1 provides that taxpayers 
claiming deductions from gross income for depreciation must furnish 
full and complete information regarding (1) the cost or other basis of 
assets for which depreciation is claimed, (2) the age, condition and 
remaining useful life of the assets, (3) the portion of the cost or other 
basis which has been recovered through depreciation allowances for 
prior taxable years and (4) such other information as may be required 
to establish the correctness of the deduction claimed, or to determine 
the amount of the deduction properly allowable. 

The deduction for depreciation in respect of any depreciable prop- 
erty for any taxable year is limited by Treasury Decision 4422 to such 
ratable amount as may reasonably be considered necessary to recover 
during the remaining useful life of the property the unrecovered cost or 
other basis, under the applicable law and regulations. A taxpayer is 
not permitted under the law to take advantage in later years of his 
prior failure to take any depreciation allowance or of his action in 
taking an allowance plainly inadequate under the known facts in prior 
years. 

The information above referred to has been required under previous 
regulations but in many instances it has either not been furnished or 
has been prepared for the taxpayer by the examining officer. One ol 
the principal purposes of Treasury Decision 4422 is to place the burden 
of proof of the correctness of deductions claimed for depreciation 
squarely upon the taxpayer, and to require that all schedules and 
other data deemed necessary shall be prepared by the taxpayer and not 
by the examining officer. 

In cases where the required information has not been furnished the 
revenue agent or other examining officer should advise the taxpayer 
with respect to the schedule and supporting information which must 
be prepared. If upon the review of the return of any taxpayer it is 
apparent that the deduction claimed for depreciation is a very minor 
factor in determining net income, or that the facts indicate conclusively 
that the deduction claimed in the return is not in excess of the correct 
amount, or where it is clearly evident that no taxable income will be 
developed, the schedules need not be furnished for such year. In all 
other cases the information reauired by Treasury Decision 4422 and by 
this mimeograph must be furnished and after verification by the exam- 
ining officer should be made a part of his report. 

Where it is claimed by a taxpayer that the information necessary 
for the proper determination of the allowable depreciation has been 
previously prepared and_ filed in connection with prior income tax 
returns, the examining officer must satisfy himself that the information 
on file is in accordance with the requirements of this mimeogranh, and 
an affirmative statement to that effect must be made in his report. 


1See April issue of THe Tax Macazine, page 197, for text of 
T. D. 4422. 
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Depreciation Schedule 


The accompanying form of schedule has been prepared for use in com- 
piling the information required, and while it is believed applicable to 
most cases, any form that will clearly set forth the information required 
may be used in order to substantiate the cost or other basis of the 
property and the depreciation claimed. With respect to property ac- 
quired prior to March 1, 1913, property acquired by gift or transfer in 
trust, property transmitted at death, property acquired upon an exchange, 
property acquired in a reorganization after December 31, 1917, property 
acquired after December 31, 1920, by a corporation in exchange for its 
stock where immediately after the transfer the transferor of the property 
is in control of the corporation, property acquired by an involuntary 
conversion, and property acquired during affiliation, and certain other 
special cases, the statutes prescribe certain limitations with which compli- 
ance must be made. If in any case, therefore, depreciable assets have 
been included in the property account on any basis other than the actual 
cost of property acquired for cash, the taxpayer must furnish the informa- 
tion and evidence necessary to establish definitely the correctness of the 
basis claimed. 

In preparing the schedules the original cost or other basis of the 
property and gross additions by years must be set forth separately. 
The schedule for each class of assets must likewise clearly reflect all 
adjustments to the property accounts which have been or should have 
been made in prior years as a result of the elimination of assets fully 
depreciated, the sale, abandonment or retirement of assets, or for any 
other reason. The adjusted property account as shown in the schedule 
should be reconciled with the property account as reflected on the 
books of the taxpayer. 

If the segregation of property accounts in the past has not been 
sufficiently detailed to afford a reasonable basis for the determination 
of the depreciation deduction, the cost or other basis should be segre- 
gated into groups of accounts containing similar assets having approxi- 
mately the same average lives, to serve as a basis for depreciation 
deductions for current and future years. If, however, a taxpayer for 
its own purpose keeps a record of each individual item or classifies 
its accounts into a large number of different groups, the data required 
by this mimeograph should be summarized in such form as will pre- 
sent an accurate statement of each distinctly different class of depreciable 
assets and of the reserve that has been accrued against each class to 
date for income tax purposes. The examining officer should verify the 
correctness of these summarized schedules from the taxpayer’s records, 
but the inclusion in the schedule of a voluminous mass of detail is not 
ordinarily necessary. 

In computing the reserve for depreciation, credits to the reserve on 
account of depreciation shall be in the amount allowable for each year 
except for such closed years for which a greater amount has been 
allowed, in which case the total amount allowed shall be credited to 
the reserve. If for income tax accounting other credits such as salvage 
value have been added to the reserve, these should be set forth sepa- 
rately with an explanation of such credits. Charges to the reserve that 
have not been recovered as expense or otherwise in closing prior 
income tax returns should be set up separately in the schedule. These 
charges. in addition to the cost of property retired, may be such items 
as repairs, renewals, fully depreciated assets, etc., all of which should 
be identified with an explanation respecting any unusual charges. 


Depreciation Determination for Year Under Consideration 

If, upon examination and verification of the schedule, it is found 
that the cost or other basis of any depreciable property has been fully 
recovered though the property is still in use or where the reserve as 
provided is higher than is justified by the actual physical condition of 
the property, it will be presumed that the depreciation rates allowed 
in the past have been excessive. After careful consideration of the 
information filed in accordance with the requirements of this mimeo- 
graph the examining officer should follow the provisions of this mimeo- 
graph and of Treasury Decision 4422 in determining rates of depreciation 
for the years under consideration. 


Retirement of Assets 


Where an account contains more than one item it will be presumed 
that the rate of depreciation is based upon the average lives-of such 
assets. Losses claimed on the normal retirement of assets in such an 
account are not allowable. inasmuch as the use of an average rate con- 
templates the normal retirement of assets both before and after the 
average life has been reached and there is, therefore, no possibility of 
ascertaining any actual loss under such circumstances until all assets 
contained in the account have been retired. In order to account prop- 
erly for such retirements the entire cost of assets retired, adjusted for 
salvage, will be charged to the depreciation reserve account, which 
will enable the full cost or other basis of the property to be recovered. 
Where the taxpayer by clear and convincing evidence shows that assets 
are disposed of before the expiration of the normal expected life thereof, 
as for example, because of casualty, obsolescence other than normal, or 
sale, losses on the retirement of such assets may be allowed, but only 
where it is clearly evident that such disposition was not contemplated 
in the rate of depreciation. In single item accounts or in classified 
accounts where it is the consistent practice of the taxpayer to bage the 
rate of depreciation on the expected life of the longest lived asset 
comme in the account, the loss upon the retirement of an asset is 
allowable, 










ACCOUNT 






EstiMatep UseFut LIFE... 





1 2 3 + 
Original cost Cost 
or other basis Deductions 

and subsequent for at the 
Date additions sales and end of 
Acquired by years retirements year 


Do all costs reported in column 2 represent actual cash expenditures by the taxpayer? Answer..... 


If any of the amounts do not represent cash expenditures by the taxpayer a supplemental statement should be prepared indicatin 


INCLOSURE TO MIM. 4170 
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remaining 
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Retroactive Provision 


The procedure outlined in this mimeograph shall be followed in all 
cases and prior instructions to the contrary are hereby revoked. [Signed 
by Guy T. Helvering, Commissioner.] 


Significant Decisions of the Board 
of Tax Appeals 


Corporation Deductions for Salaries Paid to Stock- 
holders—Review of Closing Agreements by Board.—(1) 
Payments by corporation to its stockholders were not de- 
ductible as salaries. The petitioner made certain payments 
to its officers in 1927, 1928, and 1929 designated as bonus or 
additional compensation for services rendered. After the 
receipt of such payments the recipients thereof, by. private 
arrangement not reflected in the books or on the income 
tax returns of petitioner, redistributed the same among 
themselves so that each retained for his own use an amount 
exactly in proportion to his stockholdings. The alleged 
bonuses were in fact distributions of earnings and not de- 
ductible from petitioner’s gross income. 


(2) Evidence was not sufficient to overcome the pre- 
sumption of the correctness of Commissioner’s finding that 
a sublease sold by petitioner in 1928 was its property and 
not that of its stockholder, and petitioner is liable for the 
tax on gain from the sale of the sublease. 


(3) The redistribution of the bonus payments by private 
arrangement among the officers which was not disclosed to 
the respondent and the deduction of all the amounts so 
distributed as ordinary and necessary expenses are con- 
vincing evidence of a willful understatement of income for 


the purpose of evading tax and penalties are sustained for 
1927 and 1928. 


(4) Board has power to review the determination of the 
Commissioner in setting aside a closing agreement. The 
petitioner and the Commissioner duly executed a closing 
agreement for the year 1928 as authorized by Section 606 
of the Revenue Act of that year. Thereafter, alleging a 
showing of fraud, the Commissioner, with the approval of 
the Secretary, abrogated such agreement and directed that 
it be eliminated. “Counsel for respondent argues at length 
that the act of the Commissioner, approved by the Secre- 
tary, abrogating the closing agreement was an exercise of 
discretionary authority that is not subject to review by the 
Board, and that such a conclusion is necessary in order 
to establish our jurisdiction over the tax controversy herein 
for the year 1928. We are unable to accept this view. lf 
the Commissioner, upon a mere showing that in his opinion 
indicates fraud, has authority to eliminate a closing agree- 
ment, it is obvious that Section 606 provides no protection 
for a taxpayer who has signed such an agreement in good 
faith. The memorandum abrogating the closing agree- 
ment is no more than an allegation of fraud which must be 
proved before the respondent can recover any additional 
taxes for the year 1928. The deficiency notice establishes 
the jurisdiction of the Board to hear and determine all the 
issues joined in an appeal therefrom. The respondent has 
asserted a deficiency for the year 1928. As an affirmative 
defense the petitioner has produced the closing agreement 
which automatically establishes on its face that there is no 
tax liability. The respondent contends that such agreement 
has been abrogated on a showing of fraud. In our opinion 
(Continued on page 260) 
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Charges to 
accrued Net deprecia- 
Annual depreciation tion reserve 
depreciation for sales and at end of 
accrual retirements year 


the amount thereof, 


how it was determined with a description of the character and condition of the assets, and the basis used in allocating the amounts to iabesiation accounts. 
Charges to reserve for other than sales and retirements should be stated separately and be explained. 


Credits to reserve for other than accrued depreciation should be stated separately and be explained. 
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this is not enough. He must prove by convincing evidence 
that fraud was actually committed. If he successfully 
carries his burden it then follows that the closing agree- 
ment must be set aside and the petitioner’s tax liability for 
the year covered thereby,must be redetermined on merits 
by the Board.” The Board holds that fraud existed, and 
sets aside the agreement—Holmes & Janes, Inc. v. Commis- 


sioner, Dec. 8470 [CCH]; Docket No. 58436. 


Federal Estate Tax.—Where decedent created a trust 
providing that the income, after the payment of certain 
annuities, should be paid to her during her lifetime, with 
remainder to specified beneficiaries upon her death, and de- 
cedent retained the power in conjunction with the trustee 
“to alter and amend this trust instrument in any respect, 
but not to the extent of revoking the same,” the stipulated 
value of the trust property at decedent’s death was properly 
included in determining the value of the gross estate, under 
Section 302 (d), Revenue Act of 1926. Porter v. Commis- 
sioner, 288 U. S. 436. A trustee is not a beneficiary and, 
therefore, not an adverse party in interest in relation to 
the grantor. Reinecke v. Smith, 289 U. S. 172, followed.— 
Edward Jackson Holmes and Norton Wiggleworth, Executors 
of the Will of Henrietta Goddard Fitz v. Commissioner, Dec. 
8474 [CCH]; Docket No. 66888. 

The decedent’s husband exchanged property used in his 
business for stock of a corporation formed by him to take 
over the business, and caused the stock certificate to be 
issued in favor of his wife to protect him against claims of 
his creditors. It is held, under the circumstances, that the 
transfer did not establish a resulting trust of the stock in 
favor of the husband, and that the proceeds from the sale 
of the stock during her life, dividends paid thereon and 
other payments were properly included as a part of her 
gross estate on her death in 1926. “It is firmly established 
that where a conveyance of property is voluntarily made 
for some fraudulent purpose, such as to hinder, delay, or 
defraud creditors, no resulting trust arises in favor of the 
grantor.” The decedent delivered the check representing 
proceeds of the sale of the stock to her husband who in- 
vested the proceeds in Government bonds. It was con- 
tended that this was a gift to the husband. “From all the 
evidence we find that the petitioner has failed to prove 
intention on the part of the decedent to make a gift of the 
check .or its proceeds, or that the decedent’s husband ac- 
cepted the check as a gift. It follows that the amount of 
the check constitutes a part of the gross estate.” The 
same conclusion is reached with respect to dividends de- 
clared on the stock which were credited to decedent’s 
account on the corporate books and then transferred to 
her husband’s account, it not appearing that the decedent 
knew of the declaration of the dividends.—Richard L. Mc- 
Cann, Administrator De Bonis Non with Will Annexed of the 
Estate of Lucy C. Shartle, Deceased, v. Commissioner, Dec. 
8475 [CCH]; Docket No. 49312. 


Losses.—(1) Losses were deductible in 1930 as to sales 
of stock between a Massachusetts husband and wife. The 
sales were made at market price and are not to be ques- 
tioned on the grounds of bona fides. Nor are the losses to 
be disallowed, as was done by the Commissioner, on the 
ground that under the laws of Massachusetts there can be 
no valid sale of property between a husband and wife. 
Com. v. Hale, 67 Fed. (2d) 561, affirming the Board is fol- 
lowed, in which case the court held that the taxpayer had 
“sustained an actual loss by the transfer as fully as though 
he had conveyed it for the same sum to a stranger.” 

(2) On the evidence, bonds of the Detroit Ry. & Harbor 
Terminal Co. became worthless in 1930, when the loss was 
deductible. “At the time she [one of the petitioners] made 
out her return for 1930 she was not aware that she had 
sustained this loss. The bonds were sold at auction in 
1931, at a time when they were entirely worthless, at a 
price of $10, from which she received proceeds of $4. The 
fact that she succeeded in selling bonds that were entirely 
worthless in 1931 at an amount to return her $4 does not, 
we think, bar her from the deduction of the loss in 1930. 
The evidence proves the utter worthlessness of the bonds 
in 1930."—Carl P. Dennett v. Commissioner; Marie G. Den- 


nett v. Commissioner, Dec. 8465 [CCH]; Docket Nos. 71858, 
72023. 


Sternhagen, Seawell, and Adams dissent, without written 
opinion. 
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Sale in 1930 of real estate for taxes in Florida does not 
give rise to deductible loss, because such sale does not 
divest the owner of the title as long as the right of re- 
demption exists, and does not constitute abandonment— 
Frederick Krauss v. Commissioner, Dec. 8467 [CCH]; Doc- 
ket No. 67922. 


Smith dissents, with opinion in part as follows: “It 
seems to me that the identifiable event fixing the loss in 
1930, which, in the majority opinion, is said to be lacking, 
is to be found in the foreclosure proceedings brought on 
its tax liens against the property by the state of Florida 
in that year, resulting in the issue of the tax sale certificates 
to the state and in the fruitless attempts of the petitioner 
to dispose of the property. In my opinion the statutory 
equity of redemption did not effect a postponement of the 
realization of the petitioner’s loss, nor did the expiration of 
the redemption period supply as sound or practical a test 
for identifying the loss as is afforded by the events which 
occurred in the taxable year before us. I think that our 
decision in this proceeding should follow Denman v. Brum- 
back, 58 Fed. (2d) 128, cited in the majority opinion.” 
Black agrees with this dissent. 


Deductible loss was sustained in 1924 when petitioner, 
holding debtor’s notes costing it $1,500,000, exchanged 
them for second mortgage bonds of the same par value 
issued by the debtor’s successor. The Board holds that 
the bonds had a value of $900,000 when received, and al- 
lows a loss of $600,000.—Chemical National Bank of New 
York v. Commissioner, Dec. 8485 [CCH]; Docket No. 45604. 

Van Fossan and Adams dissent. 


Returns—Joint Returns in Year of Death of a Spouse.— 
Joint return including income of husband and wife may not 
be filed for 1930, the year in which the husband died. 
“There have been two revenue acts enacted by Congress 
since this provision first appeared in the regulations, the 
Revenue Acts of 1928 and 1932, and no change in this 
provision was made in either of them. While the statute 
itself is not specific on this point, ‘it is the settled rule that 
the practical interpretation of an ambiguous or doubtful 
statute that has been acted upon by officials charged with 
its administration will not be disturbed except for weighty 
reasons.’ Brewster v. Gage, 280 U. S. 327. See also United 
States v. Dakota-Montana Oil Co., 288 U. S. 459; Murphy Oil 
Co. v. Burnet, 287 U. S. 299."—Gertrude H. Thompson v. 
Commissioner, Dec. 8460 [CCH]; Docket No. 70828. 


Trusts.—Petitioner is taxable upon the income from cer- 
tain trusts created by him in 1925 and 1926, which income, 
under the trust agreements, was payable to him to be used 
solely for the support, maintenance, and education of his 
three minor children. The petitioner reserved the power 
to revoke the trusts with the consent of his wife, who was 
a contingent beneficiary. Burnet v. Wells, 289 U. S. 670, 
followed. That decision held that trust income applied to 
maintenance of insurance contracts made in taxpayer's 
name for the support of his dependents is taxable as his 
income.—Edmund O. Schweitzer v. Commissioner, Dec. 8482 
[CCH]; Docket Nos. 52884, 61903. 


Reorganization—Recognition of Gain or Loss from Dis- 
position of Stock in One Corporation and Acquisition of 
Stock in Another Corporation.—The stockholders of Bas- 
sick Co. agreed with Bassick to sell all of the common 
stock of Bassick Co. for a stated price payable at their 
option in cash or half in cash and half in stock of a new 
corporation which Bassick and a banking firm proposed 
to organize to acquire such common stock and part of the 
stock of the Alemite Co. Bassick organized the new cor- 
poration with an authorized common capital stock of 
200,000 shares. He delivered all of the common stock of 
Bassick Co. to the new corporation and received 147,500 
shares of its common stock and its promissory notes. 
Several days later the bankers delivered part of the stock 
of the Alemite Co. to the new corporation in exchange 
for 52,500 shares of its common stock. These transfers 
were made pursuant to an agreement which also provided 
that Bassick should sell or cause to be sold to the bankers 
65,000 of the new shares at $20, for cash and notes, the 
bankers should deliver to Bassick Government bonds in 
exchange for the promissory notes of the new corporation, 
and part of the remainder of the new shares received by 
Bassick should be deposited with, and part should be trans- 





as 
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ferred to, trustees under trust agreements, in order to pre- 
vent them from being sold or disposed of for a limited 
period. These provisions were carried out. The certifi- 
cates of deposit bore on their face restrictions against 
alienation for the time limited in the trust agreement. It is 
held that immediately after the delivery of the 147,500 
shares, the stockholders of Bassick Co. were not in control 
of the new corporation within Section 202(c)(3)(b), Reve- 
nue Act of 1921, so as to prevent the recognition of gain 
or loss on the exchange of their original stock for such 
shares. The various steps were inseparable, incomplete 
parts of a single plan. There was not the required control 
when Bassick received the 147,500 shares for the Bassick 
Co. stockholders, since he had to go through with the rest 
of the plan (whereby the new corporation received 52,500 
shares) in order to carry out his agreement with the Bas- 
sick Co. stockholders. A contra holding would not estab- 
lish the incorrectness of the action of the Commissioner 
in including gain in income of the stockholders, because 
after receipt of the 147,500 shares, 65,000 of them were 
sold and notes were exchanged for bonds in the same year, 
and they have not shown what part of the shares and 
notes was owned and disposed of by each of them 


Quaere: Whether the transaction constituted a reorgani- 
zation within Section 202(c)(2) so as to permit taxation 
of the gain under the limitations of the latter part of Sec- 
tion 202(e), as amended March 4, 1923. “Although the 
Commissioner states that there was a reorganization and 
the petitioners do not argue that there was not a reor- 
ganization, yet the transaction was not a reorganization, a 
merger, or a consolidation within the commonly accepted 
meaning of those terms. It was not a merger or consoli- 
dation within the rule of Pinellas Ice & Cold Storage Co. vw. 
Commissioner, 287 U. S. 462; nor does it fall within the 
parenthetical clause of the definition contained in Section 
202(c)(2). Cf. Minnesota Tea Co., 28 B. T. A. 591. The 
transaction involved the creation of a new corporation and 
the mere acquisition by it, from the owners, of one-third 
of the stock of the Bassick Manufacturing Co. and of all of 
the common stock of the Bassick Co. The new corpora- 
tion acquired none of the assets of either of the old ones, 
and the latter continued in business. Both before and after 
the transaction the Bassick Co. had outstanding $1,274,000 of 
preferred stock, and, whether this was voting stock or not, 
a majority of it was not acquired by the new corporation. 
Thomas H. Redington, 25 B. T. A. 707. Thus, the latter part 
of Section 202 (e) would not apply. However, we need not 
decide that there was no reorganization.” 


Stock of the new corporation represented by certificates 
of deposit and voting trust certificates had a readily realiz- 
able market value at the time of receipt of $20 per share, 
despite the restriction on alienation appearing on the face 
of the certificates of deposit—Wiulbur F..Burns et al. v. 
Commissioner, Dec. 8484 [CCH]; Docket Nos. 36661, 36793- 
36797, 36799, 36800, 36805, 36807, 37042, 37758. 


Court Decisions 
(Continued from page 256) 


Legal fees collected in 1925 by petitioner, resident of 
Texas, a community property State, are taxable, half to him 
and half to the estate of his wife who died in 1923. In 
1920 petitioner entered into a contract to perform the legal 
services for which the fees in question were received, ‘on a 
contingent basis. Before the death of the wife petitioner 
obtained a judgment for his client which was appealed, the 
appeal having been pending when the wife died. The suit 
was settled out of court in 1924. The amount received 
was community property because the basis of the right to 
the fee was the contingent fee agreement which was 
entered into while the marriage relation existed between 
petitioner and his now deceased wife.—U. S. Circuit Court 
of Appeals, Fifth Circuit, in Commissioner of Internal Reve- 
nue v. John M. King. No. 7038. Decision of Board of Tax 
Appeals, 26 BTA 7764, affirmed. 


1 Proceedings of the following petitioners are consolidated and decided 
herewith: Elizabeth B. Dickson; Edgar W. Bassick; Tracy C. Dickson, 
yr ; Marshall M. Bassick; William A. Schenck; William Roscoe Bassick; 

€ Bassick; Edgar Webb Bassick, Jr.; Jessie S. Perkins; South Side 
Trai & Savings Bank of Chicago, Ti inois, Administrator of the Estate 
of Francis E. Bade; and Norman W. Cummins. 
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Consolidated Returns.—Consolidated return for 1926 may 
not be filed where, throughout the year 1926, petitioner 
was affiliated with a parent company that filed a separate 
return for its fiscal year ended June 30, 1926, and later 
obtained permission to change its accounting period to the 
calendar year basis, but did not ask permission to file a 
consolidated return with the petitioner. It is held that the 
filing of the separate return by the parent corporation con- 
stituted an election which precluded the petitioner from the 
benefits of a consolidated return.—U. S. Circuit Court of 
Appeals in Dr. Pepper Bottling Company v. Commissioner of 
Internal Revenue. No. 7039. Decision of Board of Tax 
Appeals, 25 BTA 1323, affirmed. 


Deductions from Gross Income.—Finance company 

which purchases from automobile dealers notes for deferred 
payments on installment sales of automobiles may not 
deduct as an addition to its reserve for bad debts $4 on 
each note, credited to a reserve account for bad debts, in 
the absence of evidence showing that the addition to the 
reserve was reasonable. Commissioner’s action in allowing 
actual bad debts as deductions is approved. 
- Where a finance company insures the cars financed, 
charging the car owners with the premiums, that part of 
the premium returned to the finance company on account 
of cancellation of the policy, and retained by the finance 
company, was income as received. The petitioner failed 
to show whether its books were kept on the cash basis or 
the accrual basis——U. S. Circuit Court of Appeals, Fifth 
Circuit, in Finance Security Company, Inc. v. Commissioner 
of Internal Revenue. No. 6950. Memorandum decision of 
the Board of Tax Appeals approved. 


Depreciation Allowances.—Beneficiary of the income of 
a trust is not entitled to withhold from taxation an amount 
of depreciation reserve set aside on the corpus of the 
trust, where neither the will nor the law of the State 
(Illinois) requires such a reserve.—U. S. Circuit Court of 
Appeals, Seventh Circuit, in Josephine K. Laflin v. Commis- 
stoner of Internal Revenue. Nos. 4950-4952. Oct. term, 


1933. Board of Tax Appeals decision, 26 BTA 136, 
affirmed. 


Distribution in Connection with Bank Reorganization.— 
Stockholders of a-merging bank received, in 1929, stock 
and cash in the consolidated bank in exchange for their 
stock. The merging bank had on hand profits accumulated 
since its organization in 1925. It is held that so much of 
the cash distribution as represents such profits is subject 
to surtax only, as a dividend, notwithstanding the fact that 
the cash received exceeded the shareholders’ pro rata share 
of such profits. The fact that respondents had an option 
to demand all cash for their stock does not affect the situa- 
tion —U. S. Circuit Court of Appeals, Fifth Circuit, in 
Commissioner of Internal Revenue v. J. T. Owens; Commis- 
stoner of Internal Revenue v. Mrs. J. T. Owens. Decision 
of Board of Tax Appeals, 27 BTA 469, affirmed. 


Dividends.— Where a corporation issued a stock dividend 
in 1929 under a plan whereunder the stockholders could at 
any time within two months return as much as 20 per cent 
of the stock-dividend shares and receive cash for them, the 
cash so received by a stockholder represented a taxable 
dividend. “It is immaterial that stockholders owning less 
than five shares could not participate in the dividend. It is 
enough that those entitled to participate had the right to 
demand a pro rata distribution of cash.”—U. S. Circuit 
Court of Appeals, Fifth Circuit, in James D. Robinson v. 
Commissioner of Internal Revenue. No. 7251. Board of 
Tax Appeals decision, 27 BTA 1018, affirmed. 


Income of Estates.—Dividends declared in 1924, by a 
solvent corporation on stock held by an estate during ad- 
ministration and prior to any distribution, are taxable in- 
come to the estate, even though three of the four ultimate 
beneficiaries had made an assignment of their interests in 
the residuary estate. “It was for just such cases as this 
that the statute made provision for the income tax being 
returned and paid by the administrator.”—U. S. Circuit 
Court of Appeals, Fifth Circuit in R. C. Kuldell, Administra- 
tor, with the. Will™annexed of the Estate of Howard R. 
Hughes, Deceased v. Commissioner of Internal Revenue. No. 


6837. Petition to review Board of Tax Appeals decision, 
25 BTA 800, denied. 


In-the-Family Transactions——An individual having a 
marginal stock trading account with brokers, on or about 
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January 1, 1925, wrote the brokers directing them “to make 
a joint account of my transactions with your firm in the 
name of W. R. and Helen Tracy [individual and his wife], 
effective January Ist, 1925. Orders for transactions in this 
account will be given to you for the writer.” It is held 
that thereafter one-half the income of the account was 
taxable to each, and one-half of the interest charge for 
carrying the account and of the losses was deductible by 
each. “Tracy had no certificates to assign and deliver 
* * * JTt is clear that Tracy made such delivery as the 
subject matter of the gift permitted. * * * It is not 
unusual for a husband to have the sole management of a 
business or joint adventure engaged in by him and his 
wife, so that his greater business experience shall the more 
likely contribute to its success.”—U. S. Circuit Court of 
Appeals, Sixth Circuit, in William R. Tracy and Helen 
Gregory Tracy v. Commissioner of Internal Revenue. No. 


6385. Board of Tax Appeals decision, 25 BTA 1055, re- 
versed. 


Installment Basis of Accounting for Income Tax.—Com- 
missioner did not err in his application of the installment 
basis of accounting (which basis was also used on the 1923 
return) to payments received in 1923 on contracts of sale of 
Louisiana real estate, which contracts did not transfer title 
until all payments were made. Under Louisiana law, 
“when a promise to sell has been accepted it has an effect 
analogous to a sale.” Moreover, regardless of state law, 
effect must be given to the Federal income tax laws, which 
are designed to apply uniformly in all the states.—U. S. 
Circuit Court of Appeals, Fifth Circuit, in Alphonse K. Roy 
v. Commissioner of Internal Revenue. No. 7169. Board of 
Tax Appeals decision, 24 BTA 276, affirmed. 


Involuntary Conversions of Property—Recognition of 
Gain or Loss.—Gain from the condemnation of the front 
of property for street-widening purposes is measured by 
the difference between the amount of the award over the 
basis of the entire property, including in the basis the 
assessment made upon the remaining property equal to the 
supposed benefit resulting from the street widening. The 
amount received from the city was the difference between 
the amount of the award and the amount of the assessment. 
“Neither party asks that the gain shall be computed by 
dividing the award and the ‘basis’ as of March 1, 1913, be- 
tween the front which was taken and the rear which was 
not, and the figures are not at hand from which this could 
be done. We reserve the question whether this is the 
proper way, and decide the dispute as it is presented.”— 
U. S. Circuit Court of Appeals, Second Circuit, in Antonio 
R. Carrano v. Commissioner of Internal Revenue. Unre- 


ported memorandum decision of the Board of Tax Appeals 
reversed. 


Life Insurance Company Reserves.—Reserve funds set up 
on life insurance company’s books to cover its liability on 
coupons attached to its “guaranteed premium reduction 
policies” should be included in the total reserves required 
by law and used as part of the deduction allowable under 
Section 203 (a) (2) of the 1928 Act—‘4 per centum of the 
mean of the reserve funds required by law.” “The Supreme 
Court [in Williams v. Union Central Life Ins. Co., decided 
Jan. 15, 1934] having classified these coupons with ‘reserve’ 
liabilities, no more need be said.”—U. S. Circuit Court of 
Appeals, Tenth Circuit, in Commissioner of Internal Revenue 
v. The Great American Life Insurance Company, a Corpora- 
tion. No. 894. Jan. term, 1934. Unpublished memorandum 
decision of Board of Tax Appeals affirmed. 

Losses.—Difference between the total premiums paid by 
a corporation on insurance policies on the lives of its of- 
ficers and the amount received on the sale of the policies 
to the insured is not deductible as a loss, the difference 
having been earned and used, being insurance protection.— 
U. S. Circuit Court of Appeals, Third Circuit, in Century 
Wood Preserving Company v. Commissioner of Internal Reve- 
nue. No. 5162. Oct. term, 1933. Unreported decision of 
3oard of Tax Appeals affirmed. 


Net Loss Carry-over by Affiliated Corporations.—Where 
a corporation, which became affiliated with another corpo- 
ration on May 7, 1926, sustained net losses for the fiscal 
years ended January 31, 1925, and January 31, 1926, each 
net loss could be carried forward for the two fiscal years 
of 12 months each that succeeded the year of such loss. 
The Board of Tax Appeals was in error in holding that 
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the period February 1 to May 6, 1926, for which a separate 
return was filed, and the period "May 7, 1926, to January 31, 
1927, for which ‘a consolidated return was filed, constituted 
two ‘taxable years.—U. S. Circuit Court of Appeals, Second 
Circuit, in Arnold Constable Corporation v. Commissioner 
of Internal Revenue. Decision of Board of Tax Appeals, 
26 BTA 1427, reversed. 


Net Loss Deductions.—An individual in the real estate 
business may not deduct on his 1927 return the “net loss” 
computed as sustained by him in 1926 by reason of total 
loss of his investment in a corporation organized by him 
and two others for the purpose of dealing in Florida real 
estate, although petitioner was president of the corporation 
and devoted one-fourth to one-half of his time to the under- 
taking —Court of Appeals of the District of Columbia in 
Jacob S. Gruver v. Guy T. Helvering, Commissioner of In- 
ternal Revenue. No. 6019. Board of Tax Appeals memo- 
randum approved. 


Personal Expense Distinguished from Business Expense. 
—Attorneys’ fee paid in 1924 for services in prosecuting 
litigation to compel the trustees of a trust in favor of the 
taxpayer, a minor, to pay to her currently the accrued 
income of the trust was a personal expense and was not 
deductible. The fact that the taxpayer was a minor is held 
immaterial. Rule laid down in Wurts-Dundas, 17 BTA 881, 
affirmed by CCA-2, 54 Fed. (2d) 515, that such expenses as 
are involved here are deductible so long as the ward is 
a minor is disapproved.—U. S. Circuit Court of Appeals, 
Fifth Circuit, in Commissioner of Internal Revenue v. 
Catherine Llewellyn Van Wart, by Roy M. Van Wart, Natural 
Tutor. No. 6990. Unreported decision of Board of Tax 
Appeals reversed. 


Reorganization.—_No reorganization was effected by the 
transfer, by an existing corporation to a newly formed 
corporation, of certain investment shares of stock which 
the old corporation owned, under an agreement whereby 
the new corporation issued all its shares to petitioner, the 
sole stockholder of the old corporation. It is admitted that 
the new corporation was formed for the purpose of mini- 
mizing the Federal income tax of the petitioner who 
wished to acquire the investment shares of stock held by 
her corporation without paying the surtax on the distribu- 
tion of the shares to her by the corporation. She caused 
the liquidation of the new corporation three days after its 
formation, and received the investment stock upon surren- 
der of the shares in the new corporation. Although the 
transfer between the corporations came under the wording 
of Section 112 (i) (1) (B) of the 1928 Act [same as the 1932 
Act], defining a reorganization as “a transfer by a corpora- 
tion of * * * a part of its assets to another corporation 
if immediately after the transfer the transferor or its 
stockholders or both are in control of the corporation to 
which the assets are transferred,” it was not the purpose 
of Congress to recognize as a reorganization a transaction 
which was no part of the conduct of the business but was 
an added gesture made in the effort to save taxes. While 
sanctioning the minimizing of taxes, the court declares 
that “to dodge the shareholders’ taxes is not one of the 
transactions contemplated as corporate ‘reorganizations.’ ’ 
—U. S. Circuit Court of Appeals, Second Circuit, in Guy T. 
Helvering v. Evelyn F. Gregory. Decision of Board of Tax 
Appeals, 27 BTA 223, reversed. 


Specific Exemption to Corporations— Proration for 
Period of Less Than a Year.—The $3,000 specific exemp- 
tion allowed corporations under the 1928 Act should be 
prorated according to the ratio of the number of months 
for which the return is filed to twelve months where a cor- 
poration with income of less than $25,000 files a return for 
that part of its taxable year up to the time of its affiliation 
with a group of corporations which file a consolidated re- 
turn—Court of Appeals of the District of Columbia in 
American Loan Company of Akron v. Guy T. Helvering, Com- 
missioner of Internal Revenue. No. 5958. Decision of Board 
of Tax Appeals, 26 BTA 1343, affirmed. 


Stamp Tax on Transfers of Stock.—No stamp tax is due 
on the alleged transfer by the petitioner corporation to its 
stockholders of the right to receive certain shares of stock 
of a newly organized corporation to which petitioner cor- 
poration transferred its assets in reorganization. The 
stock was issued direct to petitioner corporation’s stock- 
holders under a resolution of the directors of the new cor- 
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poration so to transfer it to the petitioner corporation’s 
stockholders—not to the petitioner corporation.—U. S. 
District Court, East. Dist. of Penn., in Westmoreland Coal 
Company v. Virginia E. MacLaughlin, Administratrix of the 
Estate of Joseph S. MacLaughlin, Deceased, Late Collector of 
Internal Revenue. No. 16792. March term, 1932. 


Statement of Account as Basis for Suit for Recovery of 
taxes.—No account stated existed as basis for a suit for 
the recovery of that part of an amount of overpayment of 
1917 taxes which was credited against additional taxes for 
earlier years after the collection period for such earlier 
taxes had expired. The certificate of overassessment, re- 
lied on as an account stated, showed the disposition of the 
1917 overpayment by refund and credit and cannot be relied 
upon as a promise to pay any larger amount than the 
amount designated to be refunded, which was duly paid by 
the Government. R. H. Stearns Co. v. U. S41, decided Jan. 
8, 1934, followed.—U. S. Court of Claims in Holmes Manu- 
facturing Company, Inc. v. The United States. No. M-391. 

Statute of Limitations.— Where taxpayer filed a claim for 
the refund of 1918 taxes and the Commissioner applied part 
of the overpayment against taxes due for other years, such 
application constituted the date of rejection of the claim 
and suit having been instituted after five years from the 
date of payment and more than two years after the dis- 
allowance of part of the claim, recovery was barred by 
Sec. 3226 of the Revised Statutes (Sec. 1113, 1926 Act). 
Taxpayer’s contention that the statute did not start until 
the Commissioner refused to return the amount of over- 
payment credited against taxes for other years, is without 
merit.—U. S. Court of Claims in Pratt & Whitney Company 
v. The United States. No. K-169. 


Taxable Income.— Life insurance premiums paid by cor- 
porations on the life of petitioner, sole stockholder of such 
corporations, are income to petitioner as and when paid, 
his wife and children being the beneficiaries. 

Grantor of an irrevocable trust is taxable on that portion 
of the 1928 income of the trust res which was applied to 
the payment of premiums on the insurance policies on the 
grantor’s life for his family’s benefit. Burnet v. Wells, 289 
U. S. 670, followed.—U. S. Circuit Court of Appeals, Third 
Circuit, in Frank D. Yuengling v. Commissioner of Internal 
Revenue. No. 5246. Oct. term, 1933. Decision of Board of 
Tax Appeals, 27 BTA 782, affirmed. 

Taxable Income Determined on Company Loaning 
Money on Mortgage Security and Selling Its Own Bonds 
or Notes Secured by Mortgages.—The Board is affirmed as 
to its holding that the amount of commissions deducted 
by petitioner, engaged in the business of lending money on 
mortgage security, from the face of loans made, constitutes 
income in its entirety when so deducted by petitioner. The 
Board’s holding that expenses of selling petitioner’s own 
bonds or notes to the public should be prorated over the 
lives of such bonds or notes is reversed, however, as being 
inconsistent with the treatment of petitioner’s income. The 
sale of petitioner’s own bonds and notes secured by the 
mortgages on properties on which it made loans was a part 
of petitioner’s regular business, and expenses in connection 
therewith are deductible as incurred. The case is dis- 
tinguishable from a corporate bond issue to raise additional 
capital, the expenses of which are generally required to be 
amortized over the life of the issue—U. S. Circuit Court 
of Appeals, Fourth Circuit, in Bonded Mortgage Company of 
Baltimore v. Commissioner of Internal Revenue. No. 3560. 
Reversing in part and remanding Board of Tax Appeals 
decision, 27 BTA 965. 

Waivers—Statute of Limitations—Waiver executed by 
petitioner for a period prior to its becoming one of the 





_\ For summary of Stearns Co. decision by the Supreme Court, see 
February, 1934, issue of THe Tax Macazing, p. 78. 
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subsidiaries in an affiliated group which filed a consolidated 
return is held valid to extend the statutory assessment 
period for such separate return period although the name 
of the parent corporation of the affiliated group appears at 
the top of the printed form upon which the waiver was 
written but not in the caption or body of the written con- 
sent—Court of Appeals of the District of Columbia in 
American Loan Company of Camden v. Guy T. Helvering, 
Commissioner of Internal Revenue. No. 5959. Decision of 
Board of Tax Appeals, 26 BTA 1343, affirmed. 

Plaintiff is estopped from denying the validity of a 
waiver filed in the name of the taxpayer corporation which 
had been dissolved before the execution of the waiver, and 
signed by the officers of the successor corporation. Pay- 
ment of the tax was made by the second successor corpo- 
ration at a time when collection would have been barred 
were it not for the waiver in question. The evidence shows 
that all the parties were working together to get the tax 
reduced, the successor having assumed all liabilities of the 
taxpayer, including these taxes. The form of the waiver is 
not so important as the purpose for which it was filed, and 
the manner in which it was filed—U. S. Court of Claims 
in Wonder Bakeries Co., Inc., Formerly Ward Bros. Co., Suc- 
nage to Gary Baking Company v. The United States. No. 
K-497. 

Waivers executed under Section 278 (c) of the 1926 Act 
are valid though the statutory period for assessment and 
collection had expired before the waivers were executed. 
Section 1106 (a) of the 1926 Act, later repealed, extinguish- 
ing the liability for taxes barred by the statute of limita- 
tions, is not applicable to the question here involved since 
it is not a statute of limitations, and in any event the de- 
fense of the statute of limitations may be waived by the 
taxpayer, under the provisions of Section 278 (c), after, 
as well as before, the expiration of the statutory period. 
Helvering v. Newport Co., decided by Supreme Court, March 
5, 19342, followed.—U. S. Circuit Court of Appeals, Third 
Circuit, in Commissioner. of Internal Revenue v. The Wolf 
Company. No. 5024. March term, 1934. Unpublished 
memorandum decision of the Board of Tax Appeals re- 
versed. 


Dizzy Revenue Law Draftsman Desperately 
Proposes Clarifying Amendment 


With domestic and foreign rights reserved comes from 
Washington, D. C., the following product of a badgered 


draftsman, prepared at the midflight of the 1934 Revenue 
Act: 


SUBSTITUTE FOR TITLE I 


Clarifying Amendment Declaratory of Existing Law 

SEC. 000. PERCENTAGE DEPLETION OF TAXPAYERS. 

Whenever on a consolidated return of fiscal year partnerships in bank- 
ruptcy it appears to the satisfaction of the General Counsel of the 
Treasury that the foreign tax credit of a China Trade Act corporation 
(plus or minus, as the case may be, amounts properly allocable to 
amortization and obsolescence from sources within the United States) 
is less than an amount which bears the same ratio to the adjusted basis 
of a personal holding company which the capital gain of a nonresident 
alien bears to the earned income credit of a life insurance company 
(increased in the amount of gain and decreased in the amount of loss 
which would have been recognized to the transferor under prior income 
tax laws if his charitable contributions had been properly adjusted for 
depreciation), then all statutes of limitation shall be suspended until 
the amount withheld on tax-free covenant bonds of a revocable trust, a 
party to a reorganization (with interest at the rate of 5 per centum 
per annum from the date of the enactment of this Act to a date not later 
than 30 days after the deficiency was put on the second schedule of over- 
payments), is equal to the substituted basis of a wash sale, including 
(whether or not allocable to liquidating dividends) surplus earned prior 
to March 1, 1913, but excluding annuities subject to liens not taken 
into account in computing recognized installment sales wholly exempt 
to some affiliated taxpayer (not considering capital assets as community 
property). This section shall be given retroactive effect at the option 
of any taxpayer who makes affidavit that he can understand any section 
of the Revenue Act since the adoption of the 16th Amendment. 

? For summary of the Newport Co. decision by the Supreme Court, see 
the April, 1934, issue of THE Tax MacazinE, p. 197. 
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The Revenue Act of 1934 
(Continued from page 246) 


tion was received. This is important when considered in 
connection with the capital gains and losses special taxing 
provisions.—Sec. 44(d). 

Oil and Gas Wells Sale.—The limitation in prior law on 
surtax on profit from the sale of oil and gas wells is omitted 
from the 1934 Act.—Sec. 102, 1932 Act. 


Publicity of Returns.—Every person required to file an 
income return is required to make with such return a cor- 
rect statement of the following items shown on the return: 
(1) name and address, (2) total gross income, (3) total 
deductions, (4) net income, (5) total credits against net 
income for purposes of normal tax, (6) tax payable. If 
the statement is not filed with the return, the Collector 
shall prepare it from the return and $5 shall be added to 
the tax. Such statements, or copies thereof, are to be 
made available to public examination and inspection in 
such manner as the Commissioner, with the Secretary’s 
approval may determine, in the office of the Collector with 
which they are filed, for a period of not less than three 
years from the date they are required to be filed.—Sec. 55. 


Revocable Trusts—Taxability to Grantor.—Under prior 
law, income of a trust was taxable to its grantor if at any 
time “during the taxable year” he could again assume title 
to any part of that trust, or if the power to revest lay in 
any person not having a substantial adverse interest in the 
corpus of the trust, or the income, or both. The quoted 
words afforded an opportunity to circumvent these pro- 
visions taxing the grantor on the income by providing 
in the trust agreement for revocability only if notice is 
given before the close of the calendar year as to intent 
to revoke in the succeeding calendar year. Thus, on the 
calendar year basis there would be no right to revoke 
“during the taxable year.” This loophole has been closed 
by eliminating the quoted words from the 1934 Act.— 
Sec. 166. 

Salaries of Corporate Officers or Employees.—aAll sala- 
ries, commissions, or other compensation for services in 
excess of $15,000, paid in any one year, to any officer or 
employee, by a corporation subject to the income tax, must 
he listed on the corporation’s return, with the name of the 
officer or employee, and the amount paid to him. The 
Secretary of the Treasury will submit an annual report to 
Congress compiled from the returns, containing the names 
of, and amounts paid to, each such officer and employee and 
the name of the paying corporation.—Sec. 148(d). 


Withholding in the Case of Tax-Free Covenant Bonds. 
—This requirement is done away with, in the case of bonds 
issued on or after January 1, 1934. The requirement of 
withholding tax, in the case of tax-free covenant obliga- 
tions is limited, therefore, to those that were issued before 
January 1, 1934.—Sec. 143. 


Administrative Provisions 


Assistants to the Secretary of the Treasury.—The Sec- 
retary of the Treasury is authorized to appoint five assist- 
ants and to fix their salaries at not to exceed $10,000 a year. 
To them the Secretary of the Treasury may delegate any 
authority or duty which he is required to exercise. These 
appointments are to last during the present emergency 
only. They are justified by the excessive demands laid 
upon the Secretary of the Treasury by emergency legis- 
lation. They will expire when the President declares by 
executive order that the emergency has ceased to exist.— 


Sec. 513 


Discharge of Liens.—Section 3186(c) of the Revised Stat- 
utes, as amended, is amended by providing a procedure not 
expressly sanctioned by existing law whereby a taxpayer 
who desires to sell a portion of his property under a lien 
for Federal taxes may obtain a release of the lien on the 
property he desires to sell by paying over to the collector 
of internal revenue toward satisfaction of his tax liability 
an amount determined by the Commissioner to be not 
less than the value, as determined by the Commissioner, 
of the interest of the United States in the part to be dis- 
charged, giving consideration to the fair market value of 
the part to be so discharged and to such liens thereon as 
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have priority to the lien of the United States. If the lien 
is without value, the collector may, if satisfactory to the 
Commissioner, release the lien without any payment being 
made. Ifa piece of property has a present value of $1,000, 
but liens thereon prior to the lien of the United States 
amount to $800, a certificate discharging the property from 
the Government lien may be issued by the collector upon 
payment to the collector of an amount not less than $200, 
as determined by the Commissioner.—Sec. 509 


Distraint—Sale of Personal Property.—Section 3192 of 
the Revised Statutes has been amended so that officers 
of the United States selling personal property which has 
been seized under distraint may purchase such property 
for the United States if the amount bid for such property 
by outsiders is not equal to the minimum price for which 
the property is offered. This is the procedure that has 
always been followed with regard to realty. It makes it 
possible at every sale of personalty to close the whole 
proceeding without the expense of advertising a resale, 
and without the necessity of accepting a nominal and in- 
adequate bid for the property offered for sale. Under 
prior law the collector could bid in only an article which 
is subject to tax such as oleomargarine, tobacco, spirits, 
etc. He could not buy for the United States a Liberty bond 
or a Treasury note offered at a-distraint sale. If no bid 
was made he was compelled to readvertise and offer again 
for sale the security seized under distraint. If an entirely 
inadequate bid was made for such security the collector 
was compelled to accept it—Sec. 508. 


Fiduciary’s Personal Liability for Taxes.—Revised Stat- 
utes Section 3467 has always provided that every executor, 
administrator, assignee, or other fiduciary, who pays other 
claims of the estate or person for whom he acts before he 
pays debts due to the United States, shall be personally 
liable for the unpaid part of the debts due to the United 
States. The 1934 Act amends this section to state that such 
fiduciary shall be personally liable only to the extent of the 
payments made to other persons before the debts due to 
the United States were satisfied, thus limiting the liability 
of the fiduciary. The amendment applies to payments made 
after June 6, 1932.—Sec. 518. 


General Counsel.—The 1934 Act creates the office of Gen- 
eral Counsel for the Department of the Treasury and 
abolishes the offices of General Counsel for the Bureau 
of Internal Revenue, Solicitor of the Treasury, and their 
assistants, their powers being transferred to the new Gen- 
eral Counsel. The General Counsel shall be appointed by 
the President, with the advice and consent of the Senate, 
and his salary shall be $10,000 a year. The 1934 Act also 
authorizes the appointment by the President (with the 
advice and consent of the Senate) of an Assistant General 
Counsel for the Bureau of Internal Revenue at a salary 
of not more than $10,000 a year. The Secretary of the 
Treasury may appoint such other Assistant General Coun- 
sel, not to exceed five, as he may deem necessary to assist 
the General Counsel in performance of his duties. The 
Secretary may designate one of the Assistant General 
Counsel to act as the General Counsel during his absence. 
The Secretary may also fix the salaries of the assistants 
at not more than $10,000 a year. As many officers and 
employees as are necessary to assist in the work may be 
appointed. The above organization changes are to be 
effective when the General Counsel first appointed under 
the 1934 Act qualifies and takes office. The reason for the 
reorganization is to coordinate all the legal work in the 
Treasury Department and to prevent waste and duplication 
of effort among them.—Sec. 512. 


Jeopardy Assessments—Miscellaneous Taxes.—In tlie 
case of taxes other than income, estate, or gift taxes, Sec- 
tion 1105 of the 1932 Act prescribed the procedure to be 
followed where immediate collection of the tax was neces- 
sary because delay would endanger the collection. The 
provisions were so cumbersome, however, with their limi- 
tations and their requirements for notice, etc., that they 
have been amended in the 1934 Act to read very much as 
the jeopardy assessment provisions read for income tax. 
Under the amendment, when it appears that delay may 
result in failure to collect the tax, immediate assessment 
may be made by the Commissioner, and unless the tax- 
payer makes payment or gives bond for payment on the 
due date, the Collector may distrain immediately. —Sec. 510 
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Petitions to Board of Tax Appeals—Substitution of 
Parties—The law provides that when the incumbent of 
the office of Commissioner of Internal Revenue changes, 
no substitution of the name of his successor shall be re- THE 
quired in proceedings pending after the date of enactment 


of the Revenue Act of 1934 before any appellate court 
reviewing the action of the Board.—Sec. 516. 3 a O U N G ke Eo FE N 
Refunds.—See “Statute of Limitations,” below. ae 


Retroactivity of Regulations and Rulings.—The Secretary 
of the Treasury, or the Commissioner, with the Secretary’s COMPANY 
approval, may prescribe the extent, if any, to which any 
ruling, regulation, or Treasury Decision, relating to the 
internal revenue laws, shall be applied without retroactive 48 John Street New York 
effect, for example, in cases where the application of regu- 
lations, Treasury Decisions, and rulings to past transac- Telephone John 4-4540 
tions which have been closed by taxpayers in reliance upon 


existing practice, will work inequitable results—Sec. 506. 


Statute of Limitations—The Government will have three 
years, instead of two, from time of filing of the return, 
for starting proceedings for assessment and collection of 
tax by the mailing of a deficiency notice. Where prompt 
assessment has been requested in the case of a decedent 
or a corporation in dissolution, the Government will have 
eighteen months from the time of filing of the request Corporation Outfits 
within which to start assessment proceedings instead of 
the twelve months allowed under prior law. The Govern- Stock Certificates Bonds 
ment has a 1 lag apd assessment period or nee period 
for a proceeding in court without assessment on all returns . : 
from which an amount in excess of 25 per cent of the gross Printers Lithographers Engravers 
income reported has been omitted from the return.—Sec. 
275(c). Instead of two years for the United State to bring s 
suit to recover an erroneous refund, five years will be al- 
lowed where the refund was induced by fraud or misrep- PROTECTION AGAINST DUPLICATION 
resentation of a material fact. No period already expired 
when the 1934 Act became law could be revived under any 
of the changes described in this paragraph.—Secs. 275, 502. 


It is prescribed that if the return was filed before the 
due date, the beginning of the period for assessment shall 
be the last day prescribed by law for filing the return.— 
Sec. 275(d). 

A new provision for suspension of the statutory -period 
applies to bankruptcy and receivership cases, the suspen- 
sion period starting from date of adjudication of bank- 
ruptcy or appointment of a receiver and ending thirty days 
after notice of appointment of trustee or receiver. But the 
suspension maken will in no event exceed two years. This 
is applicable also to taxes imposed under the prior laws, 
but not in any case in which the adjudication has occurred, 
or the receiver has been appointed, before the date of 
enactment of the 1934 Act.—Secs. .274(a), 505. 


The time limit for filing refund claims or for making 
refunds without claims is likewise extended to three years 
from the time of filing a return, if a return was filed. The 
limitation period of two years from date of payment of tax 
is retained, however, the taxpayer receiving the benefit of 
whichever period is the longer. In the case of an over- 
payment found by the Board of Tax Appeals it is refund- 
able only if the Board found also as part of its decision 
that the tax was paid within three years before the filing 
of the claim or the filing of the petition, whichever is the 
earlier. Prior laws are amended to incorporate the same 
requirement for a finding by the Board that the amount 
is refundable, as to taxes for all years, except that the two 
three, or four year period in prior law is not changed. 
The amendments to prior laws are not applicable to pro- 
ceedings before the Board on which the hearing has been 
held prior to 30 days after the enactment of the 1934 Act. 
—Secs. 322 (b), (1), (d), 504 
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Time for Filing Petition to Board.—The time is 90 days 
(not counting Sunday as the ninetieth day) instead of the 
60 days in prior law. A legal holiday in the District of 
Columbia shall not be counted as the ninetieth day. Appli- 
cable to income, estate, and gift taxes.—Secs. 272(a), 501. 


Transferee Proceedings—Examination of Books and 
Witnesses.— Under prior law, if the tax liability of a tax- 
payer had been definitely determined it was doubtful 
whether the Commissioner had authority to examine the 
books of the taxpayer, in the case of a transfer of the 
taxpayer’s assets before settlement of the tax, to determine 
who the transferees were. The law now gives the Com- 
missioner authority to make such examinations and require 
the attendance of any person having knowledge of the facts, 
take his testimony and administer oaths.—Sec. 507. 


Venue for Appeals from Board of Tax Appeals.—Section 
1002 of the Revenue Act of 1926, relating to venue for 
appeals from Board decisions, is amended so that appeals 
from Board decisions rendered on or after the date of 
enactment of the 1934 Act may be taken as a matter of 
right only to the circuit in which is located the Collector’s 
office in which the return was filed, or if no return was 
made, then to the Court of Appeals of the District of 
Columbia. However, the Commissioner and the taxpayer 
may by stipulation in writing change the venue to the Court 
of Appeals of the District of Columbia or to any circuit 
court of appeals. This latter provision applies to all appeals 
to the courts begun after the enactment of the 1934 Act. 
—Sec. 519. 


Withholding of Tax at Source.—The law provides with 
respect to a number of taxes, such as admissions tax, checks 
tax, and telephone and telegraph taxes, that the amount of 
the tax shall be collected or withheld from the person 
primarily liable, by another person who is required to 
return and pay such taxes to the Government. The 1934 
Act impresses the amount of such taxes withheld or col- 
lected with a trust and makes applicable for the enforce- 
ment of the Government’s claim the administrative provisions 
for assessment and collection of taxes. Under prior law 
the liability of the person collecting and withholding the 
tax to pay over the tax was merely a debt and he could 


not be treated as a trustee or proceeded against by distraint. 
—Sec. 607. 


Estate Tax 


The 1932 Act (imposing an estate tax in addition to the 
taxes under the 1926 Act) is amended by increasing the 
rates to a maximum of 60 per cent on net estates of over 
$10,000,000 above the exemption. The $50,000 exemption in 
the 1932 Act is retained. As heretofore, the computation 
under the 1926 Act at 1926 rates is retained, and against 
this the 80 per cent credit for state inheritance tax may be 
applied, the difference between the new revised rates and 
the rates under the 1926 Act being imposed as an additional 
tax against which the 80 per cent credit may not be taken. 
The new rates apply to estates of decedents dying after the 
enactment of the 1934 Act.—Sec. 405. 


Citizenship and Residence of Decedents.—Sections 303 
and 304 of the 1926 Act and Section 403 of the 1932 Act are 
amended to provide that all residents of the United States 
and all United States citizens regardless of the place of 
their residence will be fully subject to Federal estate taxes, 
while nonresidents who are not citizens of the United 
States will be subject to tax only as to the value of the part 
of the gross estate situated in the United States.—Sec. 408. 


Prior Taxed Property.—Sections 303 (a) (2) and 303 (b) 
(2) of the 1926 Act are amended to provide that in order 
to obtain a deduction from the gross estate in the case 
of prior taxed property, it must be shown not only that the 
property was included in the gross estate of the prior de- 
cedent, but also that the estate of such prior decedent was 
not entitled to a deduction for such property in determining 
the net estate of such prior decedent.—Sec. 402. 

Real Estate Situated Outside the United States—The 
Act contains a section amending Section 302 of the 1926 
Act to make it clear that the gross estate shall not include 
real estate situated outside the United States.—Sec. 404. 

Revocable Trusts.—A provision is added to Section 302 
(d) of the 1926 Act, providing that a power to alter, amend 
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or revoke shall be considered to exist on date of decedent's 
death even though the exercise of such power is dependent 
on precedent notice or where revocation takes effect only 
on expiration of a certain period after exercise of the 
power. The presumption that a relinquishment of any 
power to alter, amend or revoke is made in contemplation 
of death if made within two years prior to decedent’s death, 
is made rebuttable instead of-conclusive—Sec. 401. 


Gift Tax 


_ Contributions: Deductibility—Gifts to organizations that 
in any substantial degree carry on propaganda to influence 


legislation are not allowable deductions on gift tax returns, 
—Sec. 517. 


Rates Increase.—Corresponding with the estate tax rate 
increases, the gift tax rates have been increased also, so 
that they continue to be, as in prior law, about three-fourths 
as high as the estate tax rates. The new rates, however, 
are applicable only to the calendar year 1935 and later 
years—not to the calendar year 1934. However, in com- 
puting the tax for 1935 and later years the new provisions 
shall be applied in all computations in respect of the cal- 
endar year 1934 and previous years. 


Repeal of Unnecessary Provision.—Provision is made 
for the repeal of subsection (c) of Section 501 of the 1932 
Act which relates to the inapplicability of the gift tax to 
transfers in trust subject to the power of the donor to 
revest title in himself and provides that the relinquishment 
of such power shall be considered a transfer by gift. The 
Supreme Court having held such relinquishment to be a 
gift, it is not considered necessary to retain the provision 
in the law.—Sec. 511. 


Miscellaneous Taxes 


Bank Check Tax Termination.—Sec. 751 of the 1932 Act as amended 
by the N. I. R. A. is amended to provide for the termination of the tax 
on bank checks on January 1, 1935, instead of July 1, 1935.—Sec. 606. 


Boats, Excise Tax.—The special tax on the use of boats shall not 
apply to the use of any boat after June 30, 1934. The termination date 
in the 1932 Act, as amended by section 212 of the National Industrial 
Recovery Act, was ow 1, 1935, the license fee having been applicable 
to the use of boats before and up to that date.—Sec. 613. 


Candy, Excise Tax, Termination.—The excise tax on candy terminates 
at the date of enactment of the 1934 Act. The expiration date in the 
1932 Act as amended by the N. I. R. A. was July 1, 1935.—Sec. 614. 


Cigarettes Tax.—Effective on the day following the date of enactment 
of the 1934 Act, the last part of Section 400 (a) of the Revenue Act 
of 1926 is amended to provide that if the cigarette is more than 6% 
inches long it is taxable at the $3 per thousand rate, counting each 2% 
inches (or fraction thereof) of the length of each as one cigarette.—Sec. 
610. 


Crude Petroleum Producer’s Tax.—A tax of 1/10 of 1 cent per barrel 
of 42 gallons is imposed on crude petroleum sold by the producer, to 
be paid by the producer. Effective on the thirtieth day after the enact- 
ment of the Act. Payment is to be made by withholding by the pur- 
chaser who is required to file monthly returns. Production from wells 
— capable of producing more than five barrels a day is exempt.— 

ec. 604. 


Crude Petroleum Refining Tax.—A tax of 1/10 of 1 cent per barrel 
of 42 gallons is imposed on crude petroleum refined or processed in the 
United States, to be paid by the refiner or processor, and on gasoline 
produced or recovered in the United States from natural gas, to be paid 
by the producer or recoverer, monthly returns being required. Effective 
on the thirtieth day after enactment of the Act.—Sec. 605. 


Furs, Excise Tax.—The excise tax on furs imposed by Section 604 
of the Revenue Act of 1932, does not apply to articles sold by the 
manufacturer, producer, or importer, for less than $75, after date of 
enactment of the 1934 Act.—Sec. 608. 


Jewelry, Excise Tax.—All articles sold by the manufacturer, producer 
or importer, after enactment of the 1934 Act, for less than $25 are 
exempt from the tax imposed by Section 605 of the 1932 Act.—Sec. 609. 


Lubricating Oils and Gasoline.—Section 601 (c) (1) of the Revenue 
Act of 1932, relating to sales of lubricating oil and Section 617 of the 
1932 Act, relating to sales of gasoline, are amended to require registra- 
tion and bond for persons liable to the tax, before the thirtieth day after 
date of enactment of the 1934 Act or, in the case of a person com- 
mencing business after such day, before incurring any liability for tax 
under the above-mentioned sections. 


Section 617 of the 1932 Act, as amended, is amended to fix the tax 
on gasoline at 1 cent a gallon and to define further the terms “pro- 
ducer” and “gasoline,” the definition of the latter term being somewhat 
similar to the definition in the 1932 Act, except that it is more specific 
as to inclusions and exclusions. It includes casinghead and natural 
gasoline and benzene. It excludes all liquids “(other than products 
commonly or commercially known or sold as gasoline) sold for use 
otherwise than as a fuel for the propulsion of motor vehicles, motor 
boats, or airplanes, and otherwise than in the manufacture or production 
of such fuel.”” It excludes also kerosene, gas oil or fuel oil. The change 
in the definition of gasoline is effective on the thirtieth day after 
enactment of the 1934 Act. 
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The 1934 Act empowers the Commissioner to revoke registration in 
case of evasion of the Federal tax on gasoline or lubricating oils by a 
producer or manufacturer, and in such case no sales to such producer 
or manufacturer shall be tax-free. The 1934 Act also provides for 
inspection of Federal gasoline and lubricating oil tax returns by State 
oficers charged with collection of any lubricating oil or gasoline tax.— 
Sec. 603. 


Matches: Excise Tax.—Sec. 612 of the 1932 Act is amended to pro- 
vide that in the case of fancy wooden matches and wooden matches 
having stained, dyed, or colored stick or stem, packed in boxes or in 
bulk, the tax shall be 5 cents per one thousand matches instead of the 
2 cents per thousand matches rate in the 1932 Act retained as to plain 
wooden matches. The increase in the rate on colored matches is made 
to offset advantages gained by importers of such matches under the 
tariff act.—Sec. 611. 


Oils: Import Tax.—There is added by amendment to Section 601 (c) 
of the 1932 Act, imposing excise taxes on certain articles, a new sub- 
division (8) which provides for a tax, on the importation only, of whale 
oil (except sperm oil), fish oil (except cod oil, cod-liver oil, and halibut 
liver oil), marine animal oil, and any combination or mixture containing 
a substantial quantity of any one or more of such oils. The tax is at 
the rate of 3 cents a pound, applicable to articles imported after the 
date of enactment of the 1934 Act. There is no prohibition against 
drawback otherwise allowable. No expiration date of this tax is pre- 
scribed.—Sec. 602. 


Oils: Processing Tax.—A tax is imposed on the first domestic process- 
ing of coconut oil, or sesame oil, or palm oil, or palm kernel oil, or 
sunflower oil, or combinations thereof, or mixtures thereof in substantial 
quantities. The tax is “3 cents per each pound thereof processed,” pay- 
able by the processor. ‘There is also imposed, in addition, a tax of 
2 cents per pound, to be paid by the processor, upon the first domestic 
processing of coconut oil or of any combination or mixture containing 
a substantial quantity of coconut oil with respect to which there has 
been no previous first domestic processing, except that such additional 
tax shall not apply when it is established that such coconut oil (whether 
or not contained in such combination or mixture) (a) is wholly the 
production of the Philippine Islands or any other United States posses- 
sion, (b) was produced wholly of the growth or production of the 
Philippine Islands or such other possessions, (c) was brought into the 
United States or produced from materials brought into the United States, 
on or before the thirtieth day after the passage of the Act, (d) was 
purchased under a bona fide contract, or produced from materials pur- 
chased under a bona fide contract, entered into prior to April 26, 1934. 
The term “first domestic processing’ means the first use of the oil in 
the United States in the manufacture or production of an article in- 
tended for sale, but does not include the use of palm oil in the manu- 
facture of tin plate. There is a provision that processing taxes collected 
on coconut oils which are products of the Philippine Islands shall not 
be covered into the general fund of the Treasury of the United States, 
but shall be held as a separate fund and paid into the treagury of the 
Philippine Islands. But if the Philippine government by any law 
provides for any subsidy to be paid to the producers of copra, coconut 
oil, or allied products, then this provision shall at once become null and 
void.—Sec. 602%. 


Penalties and Awards to Informers with Respect to Illegally Produced 
Petroleum.—Provision is made for special additional penalties for fail- 
ure to report income from illegally produced petroleum and for awards 
to informers in such cases. Officers and employees of the United States 
may not receive any such rewards.—Sec. 514. 


Postal Rates.—Increase in postal rates provided by Sec. 1001 (a) of 
1932 Act, as amended, is extended to expire on July 1, 1935 instead 
of July 1, 1934. Sec. 2 of Pub. No. 73—73rd Congress (H. R. 5040), 
is amended to extend President’s authority to modify postage rates 
during the period ending June 30, 1935 instead of June 30, 1934, as 
formerly provided.—Sec. 515. 


Soft Drinks Tax Repealed.—The taxes in Section 615 of the Revenue 
Act of 1932 shall not apply after the date of enactment of the Revenue 
Act of 1934. Section 615 imposed taxes on soft drinks, including cereal 
beverages, unfermented grape juice and other unfermented fruit juices, 
to which sugar has been added, intended for beverage purposes, including 
imitations of fruit juices, carbonated beverages, still drinks (not includ- 
ing pure apple cider) natural and artificial mineral waters and table 
waters in bottles or other closed containers, finished or fountain syrups, 
and carbonic acid gas.—Sec. 601. 


Stamp Tax on Sales of Produce for Future Delivery.—The tax is 
reduced from 5 cents for each $100 to 3 cents, effective on the day 
following the enactment of the Act. Subdivision 4 of Schedule A, 
Title VIIT of the 1926 Act is amended accordingly.—Sec. 612. 


Tax Savings for Exporters and Importers 
(Continued from page 222) 


ordered Scholtz & Co., commission merchants in 
New York City, to buy for their account certain 
baseball bats and balls, etc. Scholtz & Co. there- 
upon sent the plaintiff a written order, designated 
as “export order,” and instructing the plaintiff to 
mark the packages with Delgado y Cia’s mark 
which included the word “La Guaira” as indicating 
the destination, and to deliver the packages to a 
steamship which was an exporting carrier in New 
York City. The plaintiff delivered the goods to the 
steamship line and obtained a receipt which it sent 
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to Scholtz & Co. and which the latter then changed 
for an export bill of lading, and in due course the 
goods were shipped to Venezuela. 


The question to answer, the Court said, was “to 
fix a point at which, in view of the purpose of the 
Constitution, the export must be said to begin.” 
And the Court went on to say: 

The very act that passed the title and would have in- 
curred the tax had the transaction been domestic, com- 
mitted the goods to the carrier that was to take them 
across the sea, for the purpose of export and with the 


direction to the foreign port upon the goods. The.court 
added that: 


It does not “matter that the title was in Scholtz & Co. 
and that theoretically they might change their mind and 
retain the bats and balls for their own use. There was not 
the slightest possibility that such a change would occur.” 

In another case, the Supreme Court laid down 
the principle that a shipment of goods may be as- 
cribed to interstate or foreign commerce “when the 
goods have actually started for their destination in 
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another state or to a foreign country, or have been 
delivered to a carrier for transportation.” 

The Court also said that this rule will apply al- 
though the shipment moves under local instead of 
ocean bills of lading, and at seaboard requires a re- 
shipment with which the initial carrier has nothing 
at all to do, but there must be a continuity of move- 
ment. 

In another case* the Court observed that “it is the 
essential character of the commerce and not the ac- 
cident of local or through bills of lading,” which de- 
termines whether the commerce is local or foreign. 

It is interesting to note that the Webb-Pomerene 
Law, passed in 1918, defined the words, “export 
trade,” to mean “trade or commerce in goods, wares, 
or merchandise exported, or in the course of being 
exported, from the United States to any territory 
thereof or to any foreign nation.” 

The exemption from taxes on exports or ship- 
ments in course of exportation does not apply to 
manufacturing taxes. This is true even though the 
goods may be manufactured expressly for export.® 
Commerce does not begin until the manufacture is 
finished.*® 


What Is Importing? 


HIS heading has been used merely for the sake 

of arrangement, because the ground has already 
been covered in the reference to and the quotations 
from the Anglo-Chilean case and Cook v. Pennsyl- 
vania (supra), and May v. New Orleans (supra). 

To summarize, let it simply be said that these 
cases hold that the first sale after the importation 
is not taxable provided the goods are sold in the 
original packages. But this means that the goods 
must be sold in the same bulk form in which they 
were imported, and that the exemption will not 
apply if the original package is broken up into 
smaller packages. 


Conclusion 


Wt have attempted to develop general principles 
but not to prescribe exact remedies, because 
in actual practice selectivity and flexibility will be 
required in the making of the individual adjustments 
needed to secure the tax freedom to which exporters 
and importers are entitled under the Constitution. 





The Administrative Aspects of a Sales Tax 


(Continued from page 232) 

As Dr. Carl Shoup points out in his study of the 
French sales tax, relative evasion may be estimated 
by assuming the tax yield proportional to the price 
level and business activity. Upon this assumption 
index numbers may be computed of ideal yield on 
any given base and comparison made with actual 
yield on the same base. For example, assume that 
both the price level and business activity increase 
during a given period. It is apparent that tax reve- 
nues should show an increase for the same period. 
Let us suppose that tax collections decrease instead. 
This would be indicative of increasing evasion. 
With the price level and business activity constant 


‘ Texas and N. O. R. R. Co. v. Sabine Transportation Co., 227 U. S. 
111, 
i v. Texas & Ag af" pomeay Co., 229 U. S. 336. 
* Cornell v. Boye" 192 
®U. S. v. C. Knight tee “186 ww. Ss. ¥2. 
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over a definite period, increased collections would 
indicate decreasing evasion. In France it is inter- 
esting to note that collections increased decidedly 
after the visits of the field examining force. 


Sources of Information 


HE tax administrator will find the reports of the 

Federal Reserve Board invaluable as a source of 
analytic information. The Survey of Current Busi- 
ness by the Department of Commerce also provides 
indispensable data of a current nature. Various 
trade associations, such as the National Retail Dry 
Goods Association, issue data on operating expenses, 
sales volume, etc. Research bureaus issue periodic 
bulletins on different phases of business activity. 
The Bureau of the Census, U. S. Department of 
Commerce, in connection with the fifteenth decen- 
nial census collected statistics on retail distribution, 
wholesale distribution, and distribution of products 
of manufacturing industries. In the retail and 
wholesale census, every state, county, and city in the 
United States was covered by a field canvass. The 
publication on the distribution of products of manu- 
facturing industries is an elaboration of the 1927 
Census of Manufactures. These reports are the 
most comprehensive publications available. 

The financial pages of the newspapers carry in- 
formation on sales, commodity prices, individual 
company reports. The annual reports of specific 
enterprises afford a ready means for checking tax 
returns. There is no doubt that if all the measures 
available for control are utilized, evasion can be re- 
duced to small proportions. 


Internal Operation and Control 


HE initial step in securing efficiency in opera- 

tion is selecting the proper personnel and equip- 
ment for performing the functions involved. This 
being done, organization records should be prepare 
outlining the duties and responsibilities of each 
position. In this manner lines of authority are 
definitely established, fixing responsibility upon 
specific individuals. 

The office layout should be predicated upon an 
analysis of the flow of wark. By having the flow of 
work follow a streamline course, traveling time is 
cut to a minimum. 

Operating methods may be set by preparing a 
routine chart of the proposed procedure. The 
routine chart in conjunction with a distance-time 
chart will be indispensable in analyzing production 
cycles. The application of these scientific manage- 
ment principles to the office function will be instru- 
mental in reducing the cost of paper work. 

Less difficulty is encountered in securing adequate 
internal control over the administrative machinery. 
In the majority of cases production may be meas- 
ured. In other instances rating scales may be con- 
structed and utilized to advantage. A word of 
caution is advisable on this point. The use of this 
method of determining efficiency presupposes 4 
knowledge of its applicability. Unless the raters 
are given the necessary instruction in rating tech- 
nique, rating scales should not be attempted. 

Production and efficiency records and cost ac- 
counts of operation, will form the basis for records 
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and reports. Each office should be required to sub- 
mit periodically a consolidated report of its operations. 

A coherent analysis of the report data will assist 
in coordinating the functions of control and plan- 
ning. Industry has long realized the close relation- 
ship existing between these functions. Similarly, if 
public offices are to be comparable to business units, 
scientific principles must be adopted and business 
methods utilized and perfected. 





Rulings of the Bureau of Internal Revenue 
Income Taxes 


Cancellation of Debt—Gain Realizable.—I. T. 2195, which 
held that taxpayer realized no gain from the cancellation 
by a partnership of the unpaid balance of his note given 
for an interest in the partnership, is revoked in view of the 
recent Board decision in B. F. Avery & Sons, Inc., 26 BTA 
1393.—I. T. 2771, X ITI-13-6721 (p. 6). 


Consolidated Returns—Loss Deductions.—General Coun- 
sels Memorandum 8132 (C. B. IX-1, 287), which holds in 
part that “the portion of the consolidated net loss for the 
year properly attributable to each affiliated corporation 
may be applied against the consolidated net income alloca- 
ble to such corporation for the first succeeding taxable 
year,” is revoked in so far as inconsistent with the decision 
of the Board of Tax Appeals in Delaware & Hudson Co. v. 
Commissioner (26 B. T. A. 520, C. B. XII-1, 4, affirmed 65 
Fed. (2d) 292) and the decision of the Board of Tax Ap- 
peals in lVilson Furs, Inc. v. Commissioner, and Selbert, Ltd. 
v. Commissioner (29 B. T. A. 319, I. R. B. XIII-13, 1).— 
G. C. M. 12905, XIII-13-6720 (p. 16). 


Deductions from Gross Income.—The tax imposed upon 
the distiller or importer by section 600 of the Revenue Act 
of 1918, as amended by Section 2 of the Liquor Taxing 
Act of 1934, (Public, No. 83, Seventy-third Congress), is 
not deductible for Federal income tax purposes by the 
stockholders of the M Company, although paid by them 
when whisky was withdrawn from bonded warehouses. 

State and local taxes paid on distilled spirits are not de- 
ductible for Federal income tax purposes by persons with- 
drawing whisky from bonded warehouses unless the law 
imposes the taxes upon such persons.—I. T. 2768, XIII-12- 
6705 (p. 2). 

A corporation filing its return on the accrual basis for 
the calendar year 1931 is entitled to deduct for that year 
the amount of the California franchise tax imposed by the 
act of March 1, 1929 (as amended by chapters 64 and 65, 
California Statutes, 1931), which tax accrued on January 
1, 1931, and was measured by the net income for the cal- 
endar year 1930.—I. T. 2770, XIII-13-6717 (p. 2). 


Foreign Tax Credit—The formula set forth in example 
(3), article 698, Regulations 77 (Revenue Act of 1932), for 
determining the tax paid by a foreign corporation “upon 
or with respect to the accumulated profits,” in connection 
with the computation of the foreign tax credit, is to be 
applied under the earlier Revenue Acts. The formula in 
words is this: The tax paid “upon or with respect to the 
accumulated profits” is not the whole tax, but that propor- 
tion only of the whole tax which the accumulated profits 
is of the total income.—G. C. M. 12882, XIII-12-6706 (p. 3). 

Losses.—_Loss from the foreclosure of a mortgage in 
Illinois is deductible as of the date of foreclosure, regard- 
less of time of passage of technical legal title—G. C. M. 
12860, XIII-13-6718 (p. 2). 
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Contracts for the future delivery of grain or other com- 
modities do not come within the meaning of “stocks and 
bonds” as used in Section 23 (r) of the Revenue Act of 
1932. The deduction for a loss sustained on the purchase 
and sale of such contracts: is not subject to the limitation 
provided by that section.—I. T. 2774, XIII-15-6741 (p. 2). 

Statute of Limitations—A request for prompt assess- 
ment under the provisions of Section 275 (b) of the Rev- 
enue Act of 1928, filed before the income tax return of the 
decedent was made by the administrator, does not shorten 
the statutory period of limitation upon assessment and col- 
lection of the tax.—G. C. M. 12742, XIII-11-6695 (p. 4). 


Syndicate Taxable as an Association.—Where a syndi- 
cate does business in an organized capacity, the net income 
is distributable among the members on the basis of the 
proportionate share which each has invested in the busi- 
ness, the manager has similar or greater powers than the 
directors in a corporation, and the activities are carried on 
as a business enterprise, the syndicate is an association for 
income tax purposes.—G. C. M. 12605, XITI-10-6686 (p. 5). 


Miscellaneous Taxes 


Alcoholic Beverage Taxes.—U. S. P. Tincture of Ginger 
is classified as an intoxicating liquor and is taxable ac- 
cordingly. Certain U. S. P. and N. F. preparations used 
by physicians and pharmacists principally as vehicles may 
be made with alcohol and sold in good faith for legitimate 
nonbeverage purposes without incurring special taxes for 
their manufacture and sale—T. D. 4424, XITI-13-6728 
(p. 32) 

Capital Stock Tax.—Interest on tax-exempt securities, 
dividends, gain from sale of capital assets, etc., constitute 
“earnings and profits” within the meaning of Section 215 
(f) 3 of the National Industrial Recovery Act.—S. T. 727, 
XI1I-12-6711 (p. 19). 

The capital stock of the M Corporation outstanding as of 
its last income-tax taxable year ended on June 30, 1933, 
had a par value of 45x dollars. In its capital stock tax 
return for the taxable year ended June 30, 1933, the tax- 
payer reported a declared value for its stock of 21 dol- 
lars as of the date of its last income tax return. Since that 
date the corporation purchased for 5x dollars for the pur- 
pose of retirement one-third (15x dollars) of the par value 
of its outstanding capital stock. One-third of the declared 
value of the total capital stock is 7x dollars. The question 
is raised whether the retirement of the capital stock con- 
stitutes “property distributed in liquidation to shareholders” 
within the meaning of section 215 (f) A of the National 
Industrial Recovery Act and, if so, whether the adjustment 
for the year ended June 30, 1934, of the original declared 
value of the corporation’s capital stock should be limited 
to 54 dollars, the amount paid for the stock, or whether 
the adjustment should be 7x dollars, representing one-third 
of the original declared value of the capital stock. 

The amount of 5x dollars paid for one-third (15x dol- 
lars) of the par value of the M Corporation’s capital stock 
constitutes “property distributed in liquidation to share- 
holders” within the purview of section 215 (f), supra. The 
adjustment of the original declared value should be limited 
to 5x dollars, the amount paid in redemption of the stock. 
—S. T. 728, XITI-12-6712 (p. 19). 


Where a State bank is converted into a national bank: 


during the taxable year each bank is subject to the capital 
stock tax.—S. T. 732, XIII-14-6738 (p. 20). 


Dividend Tax.—Where the resolution of the board of 
directors of a corporation provided for the payment of a 
dividend to stockholders of record as of a future date, 
the date of record as specified in the dividend resolution, 
and not the date of the resolution, constitutes the date of 
“dividends declared” within the meaning of Section 213 (a) 
of the National Industrial Recovery Act.—I. T. 2766, XIiI- 
11-6699 (p. 17). 

Gasoline Tax (Federal).—“Blender” of gasoline is a 
“producer” within the meaning of Section 217 of the 1932 
Act, and must pay taxes on all gasoline sold by it whether 
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oo by it or by others—S. T. 734, X111-15-6746 
Dp. , ; 

Manufacturers Excise Tax.—Naval aircraft are not “ves- 
sels of war of the United States” within the meaning of 
Sec. 630 of the 1932 Act exempting from tax articles sold 
for = uses on such vessels.—S. T. 730, XIII-14-6736 


“Tally cards” or similar dévices used in baseball and 
horse racing pools are taxable as games or parts of games. 
S. T. 662 modified.—S. T. 733, XIII-15-6745 (p. 12). 


Processing Tax—Refund of Tax on Cotton.—The right 
to refund has its inception or accrues at the time when 
exportation or delivery for charitable distribution or use 
occurs conformably to the statute. Accordingly, exporta- 
tions or deliveries prior to December 1, 1933, are controlled 
by the conversion factors then in effect, while exportations 
or deliveries on or after December 1, 1933, are controlled 
by the conversion factors in effect on and after that date. 

The term “tax paid” indicates the amount of tax actually 
due and paid rather than the amount of tax actually paid. 
Any overpayment of tax is refundable to the person who 
actually made the overpayment and not to the person who 
delivered or exported the article to which the tax relates. 
—P. T. 5, XITI-10-6690 (p. 18). 


Stamp Tax on Security Transfers—Where a Federal 
agency, expressly or impliedly exempt from tax by the 
Federal Government, is the transferor or transferee of 
bonds or stock of a private corporation the tax imposed 
under Title VIII of the Revenue Act of 1926, as amended 
by the Revenue Acts of 1928 and 1932, will be payable by 
and collectible from other parties to the transactions who 
are not entitled to exemption. The circumstance that the 
burden of the tax may sometimes be shifted to the exempt 
Federal agency is insufficient to warrant exemption. 
Where, however, exemption is granted with respect to an 
instrument, such as that contained in section 801 of the 
Revenue Act of 1926 relating to instruments issued by the 
United States, foreign governments, States, political sub- 
divisions, etc., neither party to the transaction is liable — 
S. T. 735, XIII-15-6747 (p. 14). 

Tires and Inner Tubes—Excise Tax.— Where the manu- 
facturer of tires had on hand on August 1, 1933, cotton, 
fabricated or in course of fabrication, on which the floor 
tax was due or paid, the manufacturers’ excise tax on tires 
manufactured on or after that date should be computed 
without the weight deduction allowable under the proviso 
in section 9 (a) of the Agricultural Adjustment Act, until 
processed cotton has been consumed in an amount equal 
to the August 1, 1933, inventory of such material on which 
the floor tax was due or paid. 

Where tires containing cotton on which the processing 
tax has been paid have been added to the stock of tires on 
hand on August 1, 1933, containing cotton on which the 
floor tax has been paid, and have been so intermingled 
with such tires that it is not possible to identify each class 
of tires, with respect to their tax-paid cotton content, the 
“first in, first out” method may be used for the purpose of 
computing the manufacturers’ excise tax. In other words, 
to the extent of the number of tires of any one size and 
type on hand on August 1, 1933, plus the number of tires 
manufactured on or after that date from processed cotton 
on hand on August 1, 1933, subject to floor tax, the manu- 
facturers’ excise tax on the sale of such tires must be based 
upon the full weight of all the tires. In computing the 
manufacturers’ excise tax on subsequent sales of tires of 
the same size and type, a deduction may be made of the 
weight of the processed cotton contained therein on which 
the processing tax has been paid, as provided in section 
9 (a) of the Agricultural Adjustment Act.—S. T. 729, XIII- 
13-6726 (p. 14). 


The Taxation of Life Insurance Companies 
(Continued from page 228) 


4. Can the States Tax Insurance Proceeds? The 
opinion of the Ohio Tax Commission which we have 
just quoted brings up the general question of the 
powers of the states under the Federal Constitution 
to levy inheritance or estate taxes when life insur- 
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trustee. 


have such statutory provisions.”* 


from policies of the first class. 
















the beneficiary named therein. 
adds: 

















tax,”’22 

















ance proceeds are made payable directly to a desig- 
nated beneficiary, or indirectly through a designated 


As a matter of fact, at the present time, five states 


The Wisconsin 


Supreme Court has upheld the tax in that state on 
the ground that there is a difference between policy 
contracts where the insured paid the premiums and 
where the insurance is effected and premiums paid 
hy other persons than the insured; 
islature had intended to tax only proceeds arising 
Therefore, in cases 
where the insurance is payable to the estate or to 
the decedent’s legal representatives as such, it is 
always to be included among the taxable assets of 
the estate no matter who pays the premium. The 
Court fortified its decision by reference to a principle 
of law in force in Wisconsin whereby any person 
who insures his life for the benefit of another and 
who pays the premiums thereon, may dispose of the 
policy by will or in any other manner not inconsist- 
ent with the terms of the policy to the exclusion of 


and that the leg- 


Then the Court 


“Tt is manifest that the insurance fund in 
the hands of the widow (in the case under consid- 
eration) is within the field of inheritance taxation 
even if it were considered that the husband’s inter- 
ests had been transferred to his widow before his 
death under the terms of the insurance contract. 
Such a transaction would, in substance, be a transfer 
of his property to her and constitute in legal effect 
a transfer of the same kind as is accomplished by a 
gift—The result of buying these policies by the hus- 
band is that he in a proper and legal sense trans- 
ferred to his widow a substantial part of his estate, 
and that such transfer became consummated in pos- 
session and enjoyment at the time of his death and 
hence is one that the legislature had the power to 


In the well known Frick case, the United States 
Supreme Court was called upon to decide upon the 
constitutionality of that part of the 1919 Federal 
Revenue Act which applied to the taxation of insur- 
ance funds payable to beneficiaries. 
States District Court held that the Federal law im- 
posing a tax upon insurance proceeds paid to the 
widow and daughter was invalid and unconstitu- 
tional on the ground that the beneficiaries had a 
vested interest in the insurance policies 
which could only be divested by an uncertain future 
act of the insured, which act, in this case, never 
occurred. The Court further declared that the Fed- 
eral statute in question “makes something a part of 
the Frick estate which was not part of it, and upon 
the value of that undertakes to levy an estate tax, 


The United 


an interest 





*! Albert Handy, Inheritance and Other Like Taxes, p. 214. 
= Thid. p. 215, Digest of Re Allis (1921), 174 Wis. 527. 
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an ad valorem transfer excise tax.”** The case was 
appealed to the United States Supreme Court. Mr. 
Justice Holmes, who delivered the opinion of the 
Court, said in part: “We do not propose to discuss 
the limits of the powers of Congress in cases like 
the present. It is enough to point out that there 
would be a very serious question to be answered be- 
fore Mrs. Frick and Miss Frick could be made to pay 
a tax on the transfer of his estate by Mr. Frick. 
There would be another if the provisions for the 
liability of beneficiaries were held to be separable 
and it was proposed to make the estate pay a trans- 
fer tax for property that Mr. Frick did not transfer. 
Acts of Congress are to be construed if possible 
in such a way as to avoid grave doubts of this kind.” 
The Court affirmed the judgment of the lower court 
on the ground that all the policies were purchased 
prior to the passage of the Act in question which 
was not specifically declared to be retroactive; but, 
as indicated in the quotation just given, failed to 
make a decision on the general powers of the Fed- 
eral or state governments to impose a death duty 
upon insurance policies payable to designated bene- 
ficiaries.** 

A later leading case relating to the taxation of 
insurance proceeds is that of the Chase National Bank 
v. United States.** The facts in the case are briefly 
as follows: In 1922, after the effective date of the 
Federal Revenue Act of 1921, Herbert W. Brown 
procured three insurance policies on his life, each one 
naming his wife as beneficiary, and reserving the 
right to change the beneficiary. In April, 1924, he 
died testate leaving the Chase National Bank as his 
executor. A tax of $9,146.76 was imposed on the 
estate as a result of the inclusion of the insurance 
policies. The executors paid the tax, and brought 
suit in the Court of Claims to recover. Two ques- 
tions are involved: (1) Whether the tax on life 
insurance policies payable to beneficiaries “other 
than the decedent or his estate” is a direct tax upon 
property and void because not apportioned; and (2) 
whether the $9,146.76 tax bears such an unreason- 
able relation to the subject-matter of the tax as to 
render it void. Similar questions were mooted by 
counsel, but not decided in Lewellyn v. Frick, 268 
U. S. 251. The United States Supreme Court de- 
cided the case against the plaintiff as follows: (1) 
The tax is not a direct tax on the policies or their 
proceeds, but is a tax on the privilege of transferring 
property of a decedent at death. (2) The termina- 
tion at death of the power of the decedent to change 
beneficiaries and the consequent passing to the des- 
ignated beneficiaries of all rights under the policies 
freed from the possibility of its exercise, is the legiti- 
mate subject of a transfer tax. “It is true, as em- 
phasized by the plaintiffs that the interest of the 
beneficiaries in the insurance policies effected by de- 
cedent ‘vested’ in them before his death and that 
the proceeds of the policies came to the beneficiaries 
not directly from the decedent but from the insurer. 
But until the moment of death the decedent re- 
tained a legal interest in the policies which gave him 
the power of disposition of them and their proceeds 

23 Frick v. Lewellyn, 298 Fed. 803. 


% Lewellyn v. Frick, 268 U. S., 238. 
% 278 U. S. 328 (Jan. 1929). 
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as completely as if he were himself the beneficiary 
of them. The precise question presented is whether 
the termination at death of that power and the con- 
sequent passing to the designated beneficiaries of 
all rights under the policies freed of the possibility 
of its exercise may be the legitimate subject of a 
transfer tax... ..—A power in the decedent to sur- 
render and cancel the policies, to pledge them as 
security for loans and the power to dispose of them 
and their proceeds for his own benefit during his life 
which subjects them to the control of a bankruptcy 
court for the benefit of his creditors, and which, un- 
der local law applicable to the parties here, subjects 
them in part to the payment of his debts, is by no 
means the least substantial of the legal incidents of 
ownership, and its termination at his death so as to 
free the beneficiaries of the policy from the possi- 
bility of its exercise would seem to be no less a 
transfer within the reach of the taxing power than 
a transfer effected in other ways through death.” 
(3) The fact that the proceeds of the policies were 
not transferred to the beneficiaries from the dece- 
dent, but from the insurer, does not make the tax 
one on property. The word “transfer” in the statute 
and the privilege which may constitutionally be 
taxed as an excise, includes the transfer of property 
procured through expenditures by the decedent with 
the purpose, effected by his death, of having it pass 
to another. (4) Termination of the power of con- 
trol at the time of death inures to the benefit of him 
who owns the property subject to the power and 
thus brings about, at death, the completion of that 
shifting of the economic benefits of property which 
is the real subject of the tax, just as effectively as 
its exercise. Two justices. dissented from this 
opinion. 

Many competent reviewers of the Chase National 
Bank decision are of the opinion that; if the principle 
laid down in that case is that, if there be a power of 
revocation reserved to the decedent in any property, 
and if that property passes only at his death, then 
the Court has, in effect, reversed its decision in Lew- 
ellyn v. Frick.2° For example, Mr. Russell Bradford, 
reporting to the 1929 National Tax Conference, says: 
“The reservation of the right to change the bene- 
ficiaries is usually written in the policies—and it has 
no purpose of safeguarding an intention of the in- 
sured to take back to himself the asset, payable 
otherwise only at the time of his death. But in addi- 
tion there seem to be other objections to this deci- 
sion. The Federal estate tax is a tax upon the 
transfer of a property by a decedent. It is meas- 
ured by the value of the property transferred. It is 
meant to be an impost upon the wealth of the dece- 
dent. We know that at the moment prior to the 
death of an insured, his wealth may not be measured 
by the face value of the policy of insurance. His 
wealth is only the loan or surrender value of that 
policy, and that value, and only that value, may be 
transferred at the moment of his death by him. The 
difference between that value and the face value ot 
the policy is not the property of the insured but is 
the property of the insurer subject to his contract 
to pay it to the beneficiary, upon the occasion ol! 





26Cf. A. Handy, Inheritance Taxes, p. 219; also Proceedings of the 
National Tax Association Conference, 1929, p. 368. 
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the death of the insured.’*? Whether or not the 
Supreme Court overemphasized the transfer factor 
in this case to the detriment of the insurance fea- 
ture, as is alleged by one critic,”* this decision settles, 
for the present at least, so far as constitutional law 
is concerned, the right to tax life insurance proceeds 
at death. Nevertheless, we may continue to stress 
the wisdom and the justice of the rule that insurance 
proceeds payable to a named beneficiary in the event 
of the death of the insured pass to the beneficiary 
by virtue of a contract only and wholly independent 
of any right of succession; hence any death duty 
upon such proceeds is morally unjust.” 


Are Capital Gains and Losses Largely 
Fictitious? 
(Continued from page 235) 


For example, the value of the dollar may remain 
unchanged during the period a capital asset is held 
and there is no reason why any real capital gain 
in such a case should be taxed at lower rates than 
income from other sources. Likewise, if a person 
has realized no real capital gain from the sale of an 
asset there is no reason why he should include as 
taxable income 80 per cent of some fictitious amount 
supposed to represent a gain. 

(2) This method of computing the amount of capi- 
tal gain or loss to be included as net income based 
_® Proceedings of the National Tax Association Conference, 1929, 
p. 


28 A. Handy, Inheritance Taxes, p. 218. 
°“ Cf. Ibid., p. 219. 
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upon the length of time is arbitrary. One day dif- 
ference in the length of time the asset is held results 
in 20 per cent more of the gain being taxed. The 
length of time an asset is held should be ignored in 
taxing capital gains and losses. The real capital gain 
should be ascertained and in the same manner as 
other income. 

(3) There is no doubt that sales of capital assets 
that normally would take place will be long delayed 
to secure the benefit of lower taxes resulting the 
length of time the asset is held. Indirect hindrances 
such as this one must be eliminated if this country 
can ever hope to really recover from the depression. 

(4) Here again in this section of the Revenue 
Act we have another evidence of the “heads I win, 
tails you lose” taxing policy of Congress. The in- 
ducement to capital to invest in capital assets is 
practically destroyed. Congress in effect says if you 
make a sale that results in a capital gain (even if 
the gain is fictitious) we will take a large portion 
of the gain as taxes, but if you have a real capital 
loss on a sale we will not recognize such loss unless 
you have gains on sales of other capital assets. 
(Section 117(d).) Very few taxpayers are allowed 
real capital losses as they do not have offsetting cap- 
ital gains. There exists no valid reason why capital 
losses should not be allowed as deductions from 
other net income. The trouble in this connection in 
the last few years has resulted from erroneously al- 
lowing fictitious capital losses as deductions instead 
of allowing only real capital losses as offsets against 
income, 
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1. How long have you a right to rely on a 
financial statement in extending credit? 
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3. When creditor has examined debtor’s books 
and business, how far has creditor a 
right to rely on a financial statement? 


4. Is a recorded chattel mortgage legal notice 
as against debtor’s statement which omits 
mention of the mortgage? 


wn 


Do you know the legal challenge against 
your customer’s financial statement if it 
is given at your desk, from his estimate 
or from memory? 


6. Do you know the forms for statements in 
use by the leading financial and mercan- 
tile institutions? 
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As a temporary expedient, it would be preferable 
to adopt the Adam’s plan of taxing capital gains and 
losses regardless of the length of time the asset was 
held by taxing the gains at 6 per cent, and limiting 
the credit for capital losses to 6 per cent. These 
6 per cent rates to apply to corporations as well as 
individuals. The principal objection to this plan as 
a permanent method of taxing capital gains and 
losses is that the fictitious element of the gain or 
loss on the sale of the asset is not eliminated. 

Another method of taxing capital gains would be 
to eliminate the fictitious element of capital gains 
and losses and tax the real gains and losses at the 
same rates that other income is taxed. This result 
could be accomplished by either (1) establishing 
and maintaining a dollar which will not change its 
purchasing power during the succeeding generation 
as proposed by President Roosevelt; or, (2) by mak- 
ing allowances for the changing purchasing power 
of the dollar in determining capital gains and losses. 

The fictitious element of the gains and losses aris- 
ing out of the sale of assets can be eliminated by 
determining the value of the dollar at the dates of 
purchase and sale. A reasonably accurate measure 
of the dollar at a given date can be ascertained by 
reference to the value or purchasing power of the 
dollar as disclosed by the graph prepared by the 
United States Department of Labor as shown in 
Chart I. For example, suppose an asset was purchased 
in 1913, for $10,000 and sold in 1920 for $27,120. 
As it took $2.212 dollars in 1920 to buy what $1.00 in 
1913 purchased, the converted $10,000 cost basis in 
actual current 1920 dollars would be $22,120, leaving a 
real gain of $5,000 which would be subjected to both 
normal taxes and surtaxes in the same manner as 
other income. Of course, it will be argued that the 
values of the dollar at given dates as shown in Chart 
I are not sufficiently accurate, as such values are 
based on wholesale prices instead of retail prices, 
and all the other usual arguments against such a 
method of determining the value of the dollar. 
Without going into the merits of these arguments, 
it is sufficient to say that the present methods of 
taxing capital gains are less sound than this method 
of valuing the dollar. It has been shown herein that 
capital gains and losses are largely fictitious as now 
determined under existing income tax laws, due to 
entirely ignoring the constantly changing value ot! 
the dollar. Surely this method of taxing gains that 
are largely fictitious is not as sound as the one pro- 
posed. Under the arbitrary method of taxing capt- 
tal gains and losses under the new 1934 Act, the 
length of time the asset is held is the measuring 
stick for determining how much of a gain or loss 
that may be largely fictitious is to be taxed. There 
is little doubt that the plan proposed of determining 
gains and losses, taking into consideration the 
changing value of the dollar, and taxing the real 
gains at the regular income tax rates is a reasonably 
sound one. It has the following advantages over 
existing plans: (1) it largely eliminates the fictt- 
tious element of the gain or loss arising from the 
sale of the asset; (2) it eliminates the necessity 0! 
having special tax rates on capital gains as all gains 
would be taxed at regular tax rates regardless ol 
time held; (3) it offers no premium for the length 
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of time the asset is held, thus eliminating the de- 
layed sales; and, (4) it eliminates the serious ques- 
tion as to whether capital gains as now determined 
constitute income in the true sense within the mean- 
ing of the sixteenth amendment. 





Business License Taxes in Florida 
(Continued from page 241) 


40,425; Orlando, 27,330; Lakeland, 
18,554; Daytona Beach, 16,598; St. Augustine, 
12,111; Gainesville, 10,465; Ocala, 7,281; Palatka, 
6,500; Lake City, 4,416; and Leesburg, 4,113. 


In these twelve representative cities, the merchants 
contributed the largest amount in business license 
taxes, 18.60 per cent of the total. Insurance com- 
panies and agents contributed almost as large a per- 
centage, 17.45 per cent of the total. Filling stations 
contributed the next largest amount, 4.69 per cent; 
followed by automobile dealers and garages, 3.71 per 
cent; restaurants, 3.63 per cent; contractors, 3.18 
per cent; wholesale gasoline and oil dealers, 2.38 per 
cent; finance and loan companies, 1.53 per cent; 
fruit and vegetable distributors, 1.48 per cent; 
manufacturers, 1.14 per cent; general and miscel- 
laneous agents, 1.13 per cent; telephone companies, 
1.13 per cent; billiard and pool halls, .81 per cent; 
pressing clubs, .80 per cent; transfer and drayage 
companies, .59 per cent; meat dealers, .55 per cent; 
furniture dealers, .43 per cent. 


Petersburg, 
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Table VI 
LEADING OCCUPATIONS CONTRIBUTING TO CITY BUSINESS LICENSE TAXES IN FLORIDA 
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Merchants had the largest numerical representa- 
tion of any occupation in the group of cities, con- 
stituting 23.26 per cent of the total number in all 
the occupations. Insurance companies and agents 
were next, with 8.27 per cent of the total. Filling 
stations made up 4.76 per cent of the total; automo- 
bile dealers and garages, 3.71 per cent; fruit and 
vegetable distributors, 3.52 per cent; contractors, 
3.29 per cent; restaurants, 3.02 per cent; transfer 
and drayage companies, 1.48 per cent; manufac- 
turers, 1.30 per cent; general and miscellaneous 
agents, 1.18 per cent; pressing clubs, .87 per cent; 
wholesale gasoline and oil dealers, .69 per cent; 
meat dealers, .58 ._per cent; billiard and pool halls, 
A5 per cent; furniture dealers, .40 per cent; finance 
and loan companies, .34 per cent; etc. 


Table VI shows the leading occupations in each 
city listed in order of the amount paid in license 
taxes, with the percentage of such payment to the 
total license tax collections in the city. An analysis 
of this table will show the varying importance of the 
different occupations in these representative cities, 
which are typical of other similar cities in the state. 


Having shown in this article something of the 
history of business license taxes in Florida, their 
relation to other taxes as producers of income for 
the state, county, and city, and their relative position 
to each other as producers of income in typical coun- 
ties and cities, the next article will be devoted to an 
analysis of business license tax rates in Florida. 
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Automatic Machines 3.87 Automobile Cos. 5.74 
Lawyers : 3.40 Restaurants .. 5.36 
C ontractors 3.12 Contractors 4.89 
Physicians 2.29 Filling Stations 2.78 
Dry Cleaners : 1.84 Boarding Houses 2.57 
Wholesale Gasoline .. 1.70 Lawyers 2.39 
Barber Shops . 1.66 Automatic Machines 2.26 
Ice Plants 1.55 Fruits and Vegetables 2.06 
OcaLa PALATKA 
(Population 7,281) (Population 6,500) . 

Merchants ... 16.27 Automatic Machines 17.51 
Insurance ; 12 25 Merchants 14.87 
Automatic Machines . 4.61 Insurance 8.08 
Automobile Cos. ... 4.19 Wholesale Gasoline 4.80 
Restaurants . pepe 3.69 Automobile Cos. 3.65 
Wholesale Gasoline ..... . ae pS rr 3.39 
Lawyers ....... Ryle 3.44 Manufacturers 2.99 
Filling Stations 2.99 Filling Stations ; 2.60 
Railroads ..... 2.82 Wholesale Food T rucks .. 2.37 
Physicians 2.18 Electric Plants ........ 2.26 
Lee ae 245 Express Cos. ........ 1.69 
Pool Rooms 1.96 Physicians | 


| w 
nN 





St. AUGUSTINE 


GAINESVILLE 
ee 12,111) 


(Population 10,465) 
Merchants . 




















22.37 Merchants 13.53 
Hotels 6.68 Automobile Cos. 7.47 
Insurance 6.60 Insurance 5.59 
Wholesale Gasoline 4.40 Restaurants . 4.86 
Restaurants 3.86 Pool Rooms : 4.75 
Peddlers 2.94 Boarding Houses 4.39 
Automobile Cos. 2.73 Agents : 4,39 
Undertakers 2.64 Undertakers 4.18 
Ice Plants 2.64 Fruits and Vegetables 3.97 
Filling Stations 2.52 Wholesale Gasoline 3.29 
Telegraph Cos. 2.34 Railroads ; 3.13 
Lawyers .. ; 2.47 Circuses .... 3.08 

Lake City LEESBURG 
(Population 4,416) (Population 4,113) 

Wholesale Gasoline ; 20.23 Merchants .. ae 
Wholesale Food Trucks 13.36 Wholesale Gasoline .. : 10.01 
Merchants ‘ 9.80 pueturamee . 2.66... 9.51 
Filling Stations 7.02 Ice Plants ssiaay 
Railroads . 6.87 Automatic Machines 5.67 
Advertising . 3.82 ¥iltiaw Stations ........... 5.80 
Truck Lines .. 3.82 Railroads a 2. wae 
Express Cos. 3.05 Automobile Cos. 4.00 
Insurance : 2.90 Restaurants .. 2.92 
Fruits and Vegetables 2.90 Meat Cos. 2.50 
Tobacco ...... 2.90 Express Cos. 2.50 
Banks 2.29 2.34 


Telegraph Cos. 


| 
| 
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Shepard’s Citations Takes The Stand 


Q. Do you provide your subscribers with the paral- 
lel reference to each case in any other set of 
reports? 

. Yes, Shepard's Citations— 
(1) Shows where each case in the State Reports 
appears in the corresponding report in the 
National Reporter System. 
(2) Indicates where each case in the State Re- 
ports has been selected for the Annotated 
Reports System. 
(3) Points out where each case in the National 
Reporter System appears in the corresponding 
State Reports. 


Q. Do you provide your subscribers with citations 
to cases in editorial notes or legal articles? 
A. Yes, Shepard's Citations— 
(1) Supplies citations in the notes of the several 
sets of selected cases comprising the Annotated 
Reports System. 
(2) Furnishes citations in the articles and notes 
published in the leading law school reviews 
and bar association periodicals for each par- 
ticular State. 


This is No. 4 of a series of advertisements outlining the functions and 
uses of this extensive case and statute citation service. 


A complete set of this series will be sent upon request. 


SHEPARD’S CITATIONS 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 








